8s.
176-178.
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pledged, the period of limitation is six years [rom the date of the
pledge under art. 120 of that Act (m).

177. 1{a time is stipulated for the payment of
the debt, or perforimance of the. pro-
mise, for which the pledge is made, and
the pawnor makes default in payment
of the debt or performance of the promise at the stipulated
time, he may redeem the goods pledged at any subsequent
time before the actual sale of them; but he must, in that
case, pay, in addition, any expenses which have arisen
from his default. "

This is supplemental to the foregoing section. In a Rangoon
case il was held that an agreement that the pledge should become
irredeemable if not redeemed after a certain period was valid (%).
Tt is submitted that this decision does-not correctly interpret the
section and that such an agreement should be held to be invalid.

Limitation.—The period for a suit against a pawnee to recover

the thing pledged is thirty years from the date of the pawn. See
Limitation Act, Sch. I., art. 145,

178.

Defaulting paw-

Where a mercantile agent is, with the con-
sent of the owner, in possession of
goods or the documents of title to
goods, any pledge made by him, when
acting in the ordinary course of business of a mercantile
agent, shall be as valid as if he were expressly authorised
by the owner of the goods to make the same; provided that
the pawnee acts in good faith~and has not at the time of
the pledge notice that the pawnor has not authority
to pledge.

Explanation—In this section the expressions ¢ mer-
cantile agent’ and ‘documents of title’ shall have the
meanings assigned to them in the Indian Sale of Goods
Act, 1930.

This section is the counterpart of the second paragraph of
8. 27 of the Indian Sale of Goods Act, 1930; which relates to sales.

Pledge by mercan-
tile agent.

. (m) Mahalings Nadar v. Gana-
bothi Subbien (1902) 27 Mad, 528,
per Subrahmania Ayyar and Benson

to the right to proceed against the
debtor personally,  Fisher v. dr-
deshir AT.R., 1935 Bom,. 213; 37

JJ. Davies J. dissented, holding that
art, 57 applied, on the ground that
the right to progeed against the pro-
perty pledged was merely auxiliaty

Bom,L.R. 165; 156 I.C. 531,
(n) Dwarika v. Bagawati A.1.R.

. 1939 Rang. 413.
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Original s. 178.—S, 108 of the Coniract Act, now superseded

by ss. 27-30 of the Indian Sale of Goods Act, 1930, related to the
sale of goods by a person other than the owner thereof. The
original s, 178 of the Contract Act dealt with the pledge of goods
by a person other than the owner thereof, That section has been
repealed and the subject-matier of the section is now spread over
the present s. 178 and 5. 178 of the Contract Act and s. 30 of the
Indian Sales of Goods Act. The present s. 178 and s. 178A were
inserted by the Indian Contract (Amendment) Act, 1930, which
came into force on the 1st July, 1930.
The original s. 178 read as follows:—

‘“ A person who is in possession of any goods, or of any bill
of lading, dock-warrant, warehouse-keeper’s certificate, what-
finger’s certificate, or warrant or order for delivery, or any other
document of title to goods, may make a valid pledge of such goods
or documents: Provided that the pawnee acts in good faith and
under circumstances which are not such as to raise a reasonable
presumption that the pawnor is acting improperly:

¢ Provided also that such goods or documents have not been

obtained from the lawful owner, or from any person in lawful
custody of them, by means of an offence or fraud.”

; Indian Factors Acts.—The law in force in British India
before 1872 was contained in the Indian Factors Acts of 1840 and
1844, the first of which extended to British India the provisions of
4 Geo. IV. c. 83, as amended by 6 Geo. IV. c. 94, and the second
those of 5 & 6 Vict. ¢. 39, The Indian Factors Acts were repealed
by the Contract Act. As to the old ss. 108 and 178 the Privy
Council said: ** Ss. 108 and 178, though they very possibly extend,

at least cover the same ground as the provisions of the Tndian
Act XX of 1844’ (o).

Pledge by mercantile agent—Dy s. 2, sub-s. (9), of the
Indian Sale of Goods Act, *‘ mercantile agent >’ means a mercantile
agent having in the customary course of business as such agent
authority either to sell goods, or to consign goods for the purpose
of sale or to buy goods, or to raise money on the security of goods.
This definition has been taken from the English Factors Act, 1889,
s 1.

Under the old s. 178 an owner of goods though not in physical
possession of the goods could obtain a loan on the secu{ity of a
pledge of the goods by a pledge of the documents of title (p).
By the present section the statutory power to pledge goods or docu-
ments of title is confined to mercantile agents, being such a5 in 1:_he
customary course of their business have authority to deal with

(0) Ramdas v. S. Amerchand & () Official Assignee of Madvas v.
Co. (1916) 43 I.A, 164, at pp~168-  Mercantile Bank (1934) 61 1.A. 416;
169; 40 Bom. 630, at p. 634; 35 I.C. 58 Mad. 181; 152 1.C. 730; A.L.R.
954, 1934 P.C. 246.

66

8.178.
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goods., This establishes, as the Privy Council in the case last cited
observed, ihe curious and anomalous position thal the mercaniile
agent can, do what the owner cannot do, that is, make a pledge of
goods by a pledge of the documenis of tille without the attornment
of the warehouseman or other cusiodian, Other cascs in which a
person other than the owner of the goods may make a valid pledge
are deall with in s. 178A below and in s. 30 of the Indian Sale of
Goods Acl considered below. The result is that a valid pledge can
no longer be made by any person ‘‘ in pogsession ’’ of goods. It
can only be made by a mercantile ageni as provided in s. 178, or
by a person who has obtained possession of the goods under a
contract voidable under s. 19 or s. 19A of the Acl as provided in
8. 1784, or by a seller or by a buyer in possession of goods after
sale as provided in s. 30 of the Indian Sale of Goods Act.

* The word ‘‘ possession *’ in the old s. 178 was held o mean
jurldmal possession. At the same time there were cases in which
it was said that there was nothing in the language of the section
to warrant such a limitation. Decisions under the old section may

“be divided into five groups according to the character of the

pledgor’s possession, namely :—

(1) Pledge by a commission agent employed to sell goods (q),
or by a broker employed o sell goods on jangad
terms (r).

(2) Pledge by a seller who has been left in possession of the
goods sold ().

(3) Dledge by a person in bare custody of goods, e.g., by a
servant (1), or by a wife (), or by a hirer of goods (%),
or by a graluitous bailee (w).

(4) Pledge by a person who has agreed to buy goods under
a hire-purchase agreement and who has not made default
in payment of the instalments ().

(5) Pledge by a person entrusted with goods for a specific pur-

pose (y)- -
(q) Seshappier v. Subramania 132 I.C. 835; A. I. R, 1931 Lah.
(1916) 40 Mad. 678; 34 I.C. 751.  526. .

(u) Seager v. Hukma Kessa

(1900) 24 Bom. 458. -

See also Profulla Kumoar Bose v, Na-
bo Kishore Rai (1918-19) 23 C.W.

N. 907; 54 1.C. 224 King Emperor
v. Nga Po Chit (1923) 1 Rang.

199; 74 1.C. 1050; A. I. R. 1923
Rang, 227
(») Durgabai v, Sarasvatibai

(;6925) 31 Bom.L.R. 414; 118 I.C.

(s) Haji Rahimbuxr v. Central
Bank of Indie, Lid. (1928) 56 Cal.
367; 119 1.C. 23,

(t) Biddamoye Dabee v. Sitiaram
(1878) 4 Cal.-497; Sharef Din v.
Gokal Chand (1931) 12 Lah, 304;

(v) Naganada v. Bappu (1903) 27
Mad. 424,

(w) Ramasami Gupta v. Kama-
lammal (1921) 45 Mad. 173; 70 I.
C. 448; A.L.R. 1922 Mad. 44

(#) Abdul Hassan Khan v. Rangi
Lal (1902) Punj. Rec. no. 34. But
sce Leon Saubolle v. K. V. Seyne
& Bros. (1918) 23 C.W.N. 352; 50
I.C. 476.

(v) Ramasami Gupts v. Koma-
lasnanal (1921) 45 Mad. 173; 70 1.
C. 448; A.LR. 1922 Mad. 44
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The changes caused by the amendment of the section may be
illusirated by the following examples:—

(1) A commission agent or broker may make a valid pledge of
the goods under the old as well as the present section.

(2) A seller left in possession of goods may make a valid pledge
under the old section as well as under s. 30 of the Indian Sale of
Goods Act. .

(3) A person in bare custody of goods may not make a valid
pledgs either under the old or the present section ().

(4) A hirer under a hire-purchase agreement who has entered
into a binding agreement to buy goods may make a valid pledge
under the old as well as the present section. See notes below,
‘¢ Seller or buyer in pogsession after sale.”

(5) A person entrusted with goods for a specific purpose may
not make a valid pledge either under the old or the present section.

(6) Under the old law, both the owner and the mercantile
agent could creale a pledge by delivering documents of title,. Under
ihe new law only a mercantile agent can create a pledge of docu-
ments of title. The owner must deliver the goods in order to
create a pledge.

Antecedent debt.—Under the English Factors Act of 1842,
a pledge by an ageni entrusted with the possession of goods to se-
cure an ‘‘ antecedent debt ’’ did not come within the protection of
the Act; and the same law was extended to this country by the
Indian Factors Act, 1844. The preseni section seems to protect
a pledge for an antecedent debt as well as a pledge for an advance
made specifically upon it. Se¢ English Factors Act, 1889, s. 4.

Good faith.—To validate a pledge by a mercaniile agent
the pledgee must have acted in good faith and must not have at
the time of the pledge notice that the pawnor had no authority to
pledge the goods. The onus of proving both these facts rests upon
the person disputing the validity of the pledge. Under s. 3, cl. 20,
of the General Clauses Act, 1897, a thing is to be deemed done in
good faith where it is in fact done honestly whether it is done
negligently or not, Gross negligence may be evidence of bad faith,
but it is not the same thing and does not entail the same conse-
quence (a).

If a pledgee 1akes goods from a person of whom he knows noth-
ing and if it iurns out that that person’s pledging of the goods was
a criminal offence, the pledge is not valid and the true owner can
recover the goods even if the pledgor may in facl have been a mer-
* cantile agent within the statutory definition (b).

(s)’ Visalakshi v. Janopakara Gobind Chunder Sein v. Ryan (1861)
(1942) 1 M.L.J. 44; A.LLR, 1942 9 M.I.A, 140; 1 W.R. 43, P. C.;
Mad. 299, Jommenjoy v. Waison (1884) 11 1,

(a) See Jones v. Gordon (1877) 2 A. 94; 10 Cal. 910. )

App. Cas, 616, at p. 629, Cases (0) Ak Cheung v. Al Wain A.lL
under the Indian Factors Act, 1842: R. 1938 Rang. 243; 176 1.C. 703.

-

8. 178.
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Notice.—The term “notice” in this section includes both ex-
press and constructive notice.

Pledge by co-owner in ,possession.—One of several joint
owners of goods in sole possession thereof with the consent of the
rest may make a valid pledge of the goods (¢). Compare Tndian
Sale of Goods Act, s, 28.

. Seller or buyer in possession after sale~—Besides the cases
mentioned above there are two other cases in which a person who is
not the owner of goods may make a valid pledge thereof, namely, a
seller left in possession after sale, and a buyer to whom possession
has been delivered before payment of the price. These cases have
been provided for in s, 30 of the Indian Sale of Goods Act, 1930,
which is a reproduction of s. 25 of the English Sale of Goods Act,
1893. S. 30 of the Indian Sale of Goods Act is as follows:—

“ (1) Where a person, having sbld goods, continues or is in
possession of the goods or of the documents of title to the goods,
the delivery or transfer by that person or by a mercantile agent act-
ing for him, of the goods or documents of title under any sale,
pledge or other disposition thereof to any person receiving the same
in good faith and without notice of the previous sale shall have the
same effect as if the person making the delivery or transfer were
expressly authorised by the owner of the goods to make the same.

“ (2) Where a person, having bought or agreed to buy goods,
obtains, with the consent of the seller, possession of the goods or
the documents of title to the goods, the delivery or iransfer by that
person or by a mercantile agent acting for him, of the goods or
documents of title under any sale, pledge or other disposition thereof
to any person receiving the same in good faith and without natice
of any lien or other right of the original seller in respect of the
goods shall have .effect as if such lien or right did not exist.”

The above section provides not only for a sale by a buyer or
seller in possession, but also for a pledge, mortgage or other dis-
position of goods. It was intended at one time to transfer so much
of that section as relates to pledge to the present chapter, but it was.
not done as separate legislation codifying the law as to pledge, mort-
gage and hypothecation of goods is in contemplation.

Pledge by seller remaining in_possession—The following are
illustrations of a pledge by a seller left in possession of the goods
sold :—

(a) B. buys goods from A., pays for them, but leaves the goods.

in the possession of A. A. then pledges the goods with
C. who has no notice of the sale to B, The pledge is
valid. '

(b) A. sells 100 cases of cutlery to B, under an agreement made

in July, 1927, that payment should be made within five

) Shadi Rom v. Mahtab Chand (1895) Punj. Rec. no. 1.
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months from the dale of the agreementi and delivery
should be taken within that time, the goods remaining in
the meanwhile in A.’s godown free of rent. In August,
1927, A. pledges the goods with C. who has no notice of
the sale to B. The pledge to C. is valid (d).

Pledge by buyer obtaining possessiom—S. 30 (2) of the Indian
Sale of Goods Act validates a pledge not only by a person who has
bought goods but also by one who has agreed to buy them, The hirer
under a hire-purchase agreement is not a person who has agredd to
buy goods within the meaning of this section unless he is under a
binding agreement 1o buy them. An option to buy will not suffice (¢).

Competition between prior mortgagee and subsequent
pledgee.—A. mortgages certain goods to B., the morigage not being
accompanied with possession (f). Afterwards A. pledges the goods
with C. The pledge to C. is not invalid, and C. has a priority
over B. ().

Documents of title to goods.—By s. 2, sub-s. (4), of the
Indian Sale of Goods Act, 1930, * documenis of tiile to goods”
includes a bill of lading, dock-warrani, warehouse-keeper's certifi-
cale, wharfinger’s certificate, railway receipl, warrani or order for
the delivery of goods, and any other document used in the ordinary
course of business as proof of the possession or control of goods,
or authorjsing or purporling to authorise, either by endorsement or
by delivery, the possessor of the document o iransfer or receive
goods thereby represented. Cash receipis given in place of delivery
orders are not documents of litle to goods within the meaning of
this section (h).

The pledgee does nol lose the right of pioperly as pledgee by
parting with the custody of the railway receipls or by entrusling
them 1o the pledgor or his agent for the special purpose of dealing
conveniently wilth the goods, ¢ g., for collecting them from the Porl
Trust and putting them into the pledgee’s godown (3).

The quesiion whether share certificates are documents of utle
within the meaning of the section has given rise to a difference of
opinion in the Indian High Courts. In Calculla it was held that
they were not (f), but this was before the enactment of the Indian

(d) Haji Rahimbux v. Ceniral (1874) Punj. Rec. no. 70.

Bank of India, Ltd (1928) 56 Cal.
367; 119 1.C. 23, a case under the
old s. 178,

(e) Belsise Motor Supply Co. v.
Cox (1914) 1 K.B, 244,

(f) A mortgage of movable pro-
perty, although not accompanied by
possession, is valid in India; Shrish
Chandra Roy v. Mungri Bewa (1904)
9 C.W.N. 14; Damodar v. Atma-
ram (1906) 8 Bom.L.R. 344,

(¢) Chummun Khan v. Mody

(h) Kemp v. Falk (1882) 7 App.
Cas. 573, at p. 585.

(¢?) Mercantile Bank of India v,
Ceontral Bank of India (1937) 65 1.
A. 75; (1938) Mad. 360; 172 I. C.
745; A.I.R. 1938 P.C. 52, wheie the

law is fully discussed by Lord
Wright.
(). Lalit Mohan ~v. Haridas

(1916) 24 Cal.L.J. 335; 37 I. C.
707; A.L.R. 1917 Cal. 399.

8. 178.



526 THE INDIAN CONTRACT ACT.

Ss. Sale of Goods Aci and the amendmeni of the Coniract Aci. In
178, 178A. Bombay, another view was taken, even before 1930 (%), that
“ goods "’ in s. 178 include share cerlificates, The Madias High
Courl in Elaye Nayar v. Krishna Pattar (1) has expressed the opi-
nion that the Bombay decisions were the more correct, but that
since the Indian Sale of Goods Act and Lhe amendment of s, 178
there can no, longer be any doubt. The Court saw no reason for
giving the word ‘‘goods’ a meaning in the Contract Act different
from*that in the Sale of Goods Act, and that a share certificate can
therefore be the subject of a valid pledge; but they held that unless
the pledgor deposited a deed of transfer with the pledgee or ob-
tained one subsequently, recourse will have to be had to the Court if
the pledge is to be realized. Tt is submitted thar the view expressed

by the High Courts of Bombay and Madras is the right view,

Revocation of authority of mercantile agent.—A pledge
by a mercantile agent, though made after the revocation of his
authorily, is valid, provided the pledgee hag not at ihe time of the
pledge nolice of such revocation (m).

178& When the pawnor has obtained posses-

sion of the goods pledged by him] under

Pledge by psxson w a contract voidable under section 19 or
possession under voil- .
dable contiact 194, but the coniract has not been

rescinded at the time of the pledge, the
pawnee acquires a good title to the goods, provided he
acts in good faith and without notice of the pawnor’s
defect of title.

This section is the counterpart of s.*29 of the Indian Sale of
Goods Act, 1930. That section is based on s, 23 of the English Sale
of Goods Act, 1893,

Pledge by person in possession under voidable contract.—
A person may obtain possession of goods under a contract which is
voidable at the option of the lawful owner on the ground of fraud,
misrepresentation or coercion (s. 19), or on the ground of undue
influence (s. 19-a). Possession so obtained is not by free consent
as defined in s, 14 of the Act. It is nevertheless possession by con-
seni, and the person in possession may make a valid pledge of the
goods, provided the contract has not been rescinded at the time of
the pledge. There is in such a case a de facto contract, though void-
able on the ground of fraud and the like. It is, however, different

(¥) R. D. Settma v. National 514;921.C. 09,
Bank of India (1910) 12 Bom.L.R. (D) ALLR., 1943 Mad, 74; (1942)
870; 8 1.C. 183; Fagal v. Mangaldas 2 Mad.L.J, 120.
(1922) 46 Bom, 489; 66 1.C. 726; (m) See English Factors Act,
A.LR. 1922 Bom. 303; Jamshedsi 1889, s. 2 (2), and Moody v. Pall-
v. Maganlal Bankeyial & Co. A, I. mall (1917) 33 Times L.R. 306,
R. 1925 Bom, 314; 27 Bom. L. R.
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if there is no real consent, as where goods have been obtained by means  8s,
of theft as defined in s. 378 of the Indian Penal Code. A thief has no 178A, 179,
title and can give none.

‘Where goods have been obtained by fraud the person who has
so obtained may either have no title at all, or a voidable title, according
to the nature of the {ransaction. If the nature of the fraud is such
that there never was a contract between the parties, the person who
so obtains the goods has no title and can give none. Thus if A.
represents to B, that he is acting as agent for C,, and B. relying
on that representation delivers goods to A. as buyer, there is not
a voidable contract between A. and B,, but no contract at all. No
property passes to A., and he can neither make a valid sale (#) nor
a valid pledge. This is really a case of a fundamental error as to
the person with whom one is contracting. There is no real con-
sent and no contract; there is only an offer on B.’s part to the per-
son with whom alone he means to deal and thinks he is dealing:
See note under s, 13, above, “Error as to the person of the other
party.” But if a person buys goods with *he intention of not pay-
ing for them, there is consent, though not free, and a contract,
though voidable (0), and he may make a valid pledge or sale of
the goods while the contract is still subsisting (), though the fraud
may amount to the offence of cheating, as defined in s. 415 of the
Indian Penal Code. This was not so under the old s. 178. Under
that section a person who obtained possession of goods “by means
of an offence or fraud ” could not make a valid pledge. Under the
present section a person who obtains possession of the goods under
a contract voidable under s. 19 or s. 19A may make a valid pledge
though the transaction may amount to an offence or fraud.

Good faith.—See note under s, 178,

Notice.—See note under s, 178,

179  Where a person pledges

Pledge where paw- o0ods in which he has only a limited
nor has only a limii-

ed interest. interest, the pledge is valid to the extent
of that interest. '

This must be taken as subject to the operation of the foregoing
section. In those cases where a pledge which otherwise would not
be valid is made valid by s. 178, it does not matter whether the
pawnor has any interest of his own or not. The present seclion
applies to other cases where the pawnor has possession and some
interest, but not the whole interest, in the goods; and where it ap-
plies, it is immaterial that the pawnee had not notice of the pawnor’s
limited interest (g). Probably it does not apply to a case in which

(n) Hardman v. Booth (1863) 32 L.C. 672, 705.
L.J. Ex. 105. (q) Long settled law: Hoare v.
(o) Clough v. Lond. & N, W. Porker (1788) 2 T. R. 376; 1 R.
Ry. Co. (1871) L.R, 7 Ex. 26, R. 500,
(p) Croft v. Lumley (1858) 6 H.
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he is nol entitled to possess the thing in his own right, but has ob-
tained or been enirusted with possession for some special and limit-
ed purpose, and pledges the thing for his own purposes (r). 1In
such a case the attempted pledge is, according to English authority,
wholly inoperative, and then the pawnce has no defence against an
aclion by the person having ihe belter lille io possess, The true
scope of the section has been thus defined by Scott C.J., “ Section
179 does not limit the scope of section 178, but saves a pledge to the
extent of the pledgee’s own interest notwithstanding the presence of
invalidating conditions falling under one of the provisions to s. 178,
In other words, whenever he has an interest, the person in posses-
sion of the goods or documenis has unconditional authorily 1o
charge al least that inierest” (s). -

Suits by Bailees or Bailors agalims} Wrong-docrs.

180. .I[ a third person wrongfully deprives ithe
. bailee of the use or possession of the

Suit by ballor o1 @ogds hailed, or does them any injury,
bailee against wrong- . . . ] -
doer. the hailee is entitled to use such reme-

dies as the owner might have used in
the like case if no bailment had heen made; and either the
bailor or the bailee may bhring a suit against a third person
for such deprivation or injury.

Under the old Common Law procedure a bailor could not hring
an aclion of irespass, trover, or detinue (these actions being founded
either on actual possession or on the immediale right lo possess),
unless the bailment was tevocable al his pleasure cither uncondi-
tionally or on a condition which he might satisfy at will (/). An
owner not entitled 1o immediale possession could have only a spe-
cial action on the case (u). The bailee could and can always sue
a wrong-doer; and his right does not, as once supposed by some
authorities, depend on his being answerable over to the bailor (v).
The distinctions which iurn merely on the form of action avail-
able have ceased to be important in England, and were never gene-
rally applicable in India.

The section is hardly likely lo present any difficulty in prac-
tice. A. leaves an elephant in charge of B. C. wrongfully takes
away, the elephant from B, B. may sue C. for possession of the
elephant (w). .

(r) Nyberg v, Hondelaar [1892] (£) Sir R. S. Wright in Pollock
2 Q.B. 202, and Wright on Possession, 166.
(s) Lakhamsey Lodha & Co. v. (1) Mears v. L. & S, W. R.

Lokmichond (1918) 42 Bom, 205; (1862) 11 C.B.N.S. 850; 132 R.R.
40 I.C, 148, doubted in Haji Rokim- 778.

bux v. Central Bank of India, Lid. () The “Winkfield” [1902] P.
(1928) 56 Cal. 367, at pp. 387-388; 42 C.A.

119 1.C, 23, We prefer the view (w) Ramnath v. Pitambar (1916)

taken in Lakhamsey Ladha & Co. 43 Cal. 733, 741.742; 31 1.C. 430.
v. Lakmichand
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181. Whatever is obtained by way of relief or

Apportionment of COMpensation in any such suit shall,

relief or compensa- a$ between the bailor and the bailec,

tion obtained by such, e dealt with according to their respec-
' tive interests.

In other words, it does not matter which of them recavers first,
or whether one sues or both., Of course the defendant cannot be
liable in all for more than the value of the goods, and special
damages, if any. .

8. 181.
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CHAPTER X.

AgGENCY.

[In the commentary on this chapter *‘ Story on Agency ' is o
referred to as S.A.]

Appointment and Authority of Agents.

182. An “agent” is a person employed to do
wAgent” and “prine 20 BCt for another or to represent
cipal” defined. another in dealings with third persons.
The person for whom such act is done,

or who is so represented, is called the “ principal.”

Nature of agency in general.—Chapter X of the Act has been
stated to be not exhaustive, but to lay down general principles in
wide and general terms (a). The law stated in the infroductory
group of sections (182—139) under this heading is too elementary
to need much exposition. The essential point about an agent’s
position is his power of making the principal answerable to third
persons. A person docs not become an agent on behalf of another
merely because he gives him advice in matiers of busincss (b).

In a Calcutta case (c) the view has been expressed that the
definition in s. 182 is wider than that of English law, under which
no one can become the agent of another except by the will of that
other (d); and that the Tndian definition did not require that the
employment should be by the person for whom the agent is
employed to act or whom he js employed to represent. The case
was one in which a common manager had been appointed by the
District Judge under the Bengal Tenancy Act, 1885, s. 95, and the
Court was of opinion that the definition in 8. 182 applied to him.
It is submitted that this is a very doubtful proposition of law, nor
does it seem to have been necessary so to hold for the purposes of
the case. A statutory manager so appointed occupies a position
analogous to a receiver appointed by the Court, who is the agent
of the Court alone ; and s. 183 of the Contract Act seems clearly to
show that this part of the Act is concerned only with agents who
become such by the volition of the principal who appoints them.

(s) Kalyonfi v. Tirkaram A.LR. (c) Sukwmari Gupta v. Dln'rendrlr
é?igg Nag, 254, at p. 255; 176 I.C. Igath A.LLR, 1941 Cal. 643; 197 I,

“ 869,

(b) Mohesh Chandre Bosu v. Ra- (d) Pole v. Leask (1863) 33 L.J.

* dha Kishore Bhattucherwe {1908) 12 Ch, 155; 8 L.T. 645, H.L.

C.W.N. 28, 32
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Agency sometimes has to be distinguished from facts more or

8. 182.
less resembling it.

The legal relation between a merchant in one country-and a
commission agent in another is that of principal and agent, and
not seller and buyer, though this is consistent with the agent and
principal, when the agent consigns the goods to the principal, being.
in a relation like that of seller and buyer for some purposes (e).
A merchant, therefore, in this country who orders out goods
through a firm of commission agents in Europe cannot hold the
firm liable ag if they were vendors for failure to deliver the goods,
And the result is the same if the goods are ordered out through a

" branch in this country of a firm of commission agents in another
country (f). For the same reason, where a commission agent buys
goods for a merchant at a price smaller than the limit specified in '
the indent, he cannot charge any price higher than that actually
paid by him (g), except in the case of a custom to the contrary (k).
See nates to s. 211, below,

An agent may have, and often has, in fact, a latge discretion,
but he is bound in law to follow the principal’s instructions provided
they do not involve anything unlawful. To this extent an agent
may be comsidered as a superior kind of servant; and a servant
who is entrusted with any dealing with third persons on his master’s
behalf is ta ihat extent an agent. But a servant may be wholly
withoul authority to do anything as an agent, and agency, in the
case ‘of partners, even an extensive agency, may exist without any
contract of hiring and service,

Del credere agent.—A del credere agent is one who, in con-
sideration of extra remuneration, called a del credere commission,
undertakes that persons with whom he enters into contracts on
the principal’s behalf will be in a position to perform their
duties (3). A del credere agency may be inferred from a course

(e) Ireland v, Livingstone (1872)
L.R. 5 H.L, 305; Cassbogloy v.
Gibb (1883).11 Q.B.D. 797,

(f) Mahomedally v,  Schiller
(1889) 13 Bom. 470. The order to
the defendants in this case was in
the following form: “I hereby re-
guest you to instruct your agents to
purchase for me (if possible) the
undermentioned goods ,on my ac-

* count and risk upon the terms stated
below.”

(9) Shaw v. Baoij Nath (1897)
Punj. Rec. no. 21,
(h) See Paul Reier v. -Chotalal

Joverdas (1906) 30 Bom. 1, cited
in notes to s, 211, *custom of trade,”

below.

(4) Morris v.
M, & S. 566; 16 R.R. 544; Hornby
v. Lacy (1817) 6 M. & 5. 166; 18
R. R. 35y Thomas Gabriel ond
Sons v. Churchill and Stm [1914] 3
K.B. 1272, C.A. In England this
has not the effect of bringing his
contract within the Statute of Frauds,
as it is essentially different from a
guarantee; Couturier v, Hastie
(1852) 8 Ex. 40; 96 R.R. 584; Sui-
ton v. Grey [1894] 1 Q.B. 285, As
to the analogous position of a pakka
adatia, see s. 211, below. (In Cham-
pos Ram v. Tulshi Ram (1927) 26
AlLL.T, 81; 105 1.C. 739; A.LR,

Cleashy (1816) 4
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of dealing beiween the principal and agent showing that extra
remuneration was charged for the risk of bad debts (7). A del
credere ageni incurs only a secondary liability lowards the principal;
he is in effect a surely for the persons with whom he deals to the
extent of any defaull by insolvency or something equivalent, but
not to the exient of a refusal to pay based on a substantial dispute
as to the amount due (¢). And there is nothing al any time to pre-
vent an agent from entering into a contract on the basis that he
is himself to be liable to perform it as well as the principal (k).

It is sometimes difficull to decide whether a consignee of goods
For sale is a del credere agent or buyer, where he is permitted to
sell at such prices and on such {erms as he thinks fit, and allowed
to retain any profils over and above an agteed price, the payment
of which he guarantees to the principal ().

Co-agents.—Two or more persons may be employed to act as
agents jointly or severally, or jointly~and severally. In the absence
of circumslances indicating an intention to the contrary, an autho-
rity given {o two or more persons is presumed to be given {0 them
joinily and not severally, and in such case it is necessary that they
should all concur in the execution of the authority in order to bind
the principal (), unless il is provided that a certain number of
them shall form a quorum (n). There is, however, an exception
to this rule where the authority conferred is of a public nature.
In such a case, if all the persons in whom the authority is vesied
meet for the purpose of exercising it, the act of the majority is
considered that of the whole body (o). Where authority is given
to co-agents severally, or jointly and severally, any one or more of
them may exercise*it qo as to bind the principal without the concur-
rence of the other or others (p).

Msa Any person who is of the age of majonty
according to the law to which he is
subject, and who is of sound mind,
may employ an agent.

Who may employ
agent,

1927 All, 617, a variant spelling,

arahtia, occurs. )

(i) Ibid.

+ (§) Shaw v, Woodcock (1827) 7
B. & C. 73; 31 R.R. 158,

(k) Iniernatwnal Ry. Co. v. Nia-,
gara Parks Commission [1941] A.C,
328, at p. 342; A.I.R. 1941 P.C,
114,

() Compare Ex parie While, In
re Neuill (1870) L.R. 6 Ch, 397,
with Ex porie Bright, In re Sm-.th
(1879) 10 Ch.D. 566. And see Li-
wingsione v. Ross [1901] A,C. 327.

(m) Brown v. Andrew (1849) 18
L.J.Q.B. 153; 83 R.R. 842; In re
Liverpool Household Stores (1890)
59 L.J. Ch, 616,

(n) See Ridley v. Plymouth Grin-
ding Co. (1848) 2 Ex, 711; 76 R.R,
742; Kirk y. Bell (1851) 16 Q. B.
290; 83 R.R. 456; D’Arcy v. Tomar
Rad Co. (1866) L.R. 2 Ex, 158.

(0) Grindley v. Barker (1798)
1 ?)%’PMZZD 4 R.R. 787,

) ithrie v, Armstron 1822
5B. & Ald. 628, 0 182

-
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184.  As between the principal and third persons
any person may become an agent, bul
no person who is not of the age of
majority ‘and of sound mind can be-
come an agent, so as to be responsible to his principal
according to the provisions in that behalf herein contained.

As between the principal and third persons, the act of an agent
is looked upon as the act of the principal who authorised it. Hence
the rule that a person who has no capacity, or only a limited capa-
cily, to contract on his own behalf is competent to contract so as
to bind his principal. An income-lax notice delivered by a postal
peon to the assessor’s son who was a minor and possessed of ordi-
fary intelligence has been held to be a good setvice on the
assessee (g); and the fact of an agent being unable to read or
write has been held to constitute no ground for the avoidance by
the principal of a written coniract made, by the agent on his
behalf (7).

Consideration  not 1886. No consideration is
necessary. necessary to create an-agency.

Who may be an
agent.

By the Common Law no consideration is required to give a
man the authority of an agent, nor 1o make him liable {o the prin-
cipal for negligence in that which he has already set about, for such
liability, though it may be defined by the terms of a contract, is
in its nature independent of contract; but a merely gratuitous
employment or authority does not bind the agent to do anything;
and if, having neither reward nor promise of reward, he does
nothing at all, the principal does not appear to have any remedy.
But this distinction is of little practical imporiance, if any.

Agent's authorily {1 8@. The authority of an
may be expressed or i . .
implied. ageni may be expressed or implied.

Express authority.—See particularly the Indian Registration
Act, 1908, s. 32 (agenl for registration); and the Code of Civil
Procedure, 1908, Sch. I, O. 3, r. 4 (Appointment of pleader).

18%7. An authority is said to' be express when it

is given by words spoken or written.

Definitions of ex- An authority is said to be implied when
- j’;ﬁfzﬁt;_“d implied 34 is to be inferred from the circum-
stances of the case; and things spoken

S

(@) Inre L. €. DeSouza (1932) (r) Foreman v. Great Western Ry.

54 All, 548; 138 I.C. 70; A. I. R. Co, (1878) 38 L.T. 851,
1932 All, 374, .

‘88,
184-187.
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or written, or the ordinary course of dealing, may be
accotinted circumstances of the case.
Illustration.

A. owns 3 shop in Serampur, living himself in Calcuita, and visiting
the shop occasionally. . The shop is mhoaged by B.,and he is in the habit
of ordering goods from C, in the name of A. for the purposes of the shop,
and of paying for them out of A.’s funds with A,'s knowledge, B. has

an implied authority from A. to order goods from C. in the name of A.
for the purposes of the shop.

. Implied authority.—It is needless to cile authorities to show
that the ordinary course of affairs must be regarded in order io
ascerfain the exient of an authority not defined except by the
general nature of the business to be done. ‘‘ A person who
employs a broker must be supposed to give him authority to act as
other brokers do’’ (s). It might be difficult, but happily there is
no need, to draw a clear line between cases falling under the laiter
part of this section and those falling under the second paragraph

of s. 188, As to the saving of usages of trade under this Act, see
on s. 1, above,

A power of attorney authorising the holder ‘‘ to dispose of '’
certain property in any way he thinks fit does not imply an autho-
rity to moitgage the property (#). Nor does a power of atlorney
10 an agent to carry on the ordinary business of a mercantile firm
imply an authority to draw or indorse bills and notes (u). Autho-
rity on dissolution of partnership to settle the paitnership affairs
does not authorise the drawing, accepting, ar indorsing of bills of
exchange in the name of the firm (2). Where the principal carries
on a general money-lending business, the authority to the agent to
borrow implies an authority to pledge the principal’s credit for the

(s) Sutton v. Tatham (1839) 10
Ad. & E, 27; 50 R.R, 312, per Lit-
tledale J.

() Malukchand v, Sham Moghan
(1890) 14 Bom. 590; Bank of Ben-
gal v. Fagan (1849) 5 M.I.A, 27,
41,

(u) Pestonsi v. Gool Mahomed
(1874) 7 M.H.C. 369. See Nego-
tiable Instruments Act, 1881, s. 27.

(v) Abel v. Sution (1800) 3 Esp.
108; 6 R.R. 818. The following
cases may also be referred to as illus-
tration: Egekiel v. Corew & Co.
(1938) 2 Cal. 190; A.-I. R, 1038
Cal. 423 (where agent is empowered
to surrender shares in company be-
fonging to principal, he is not enti-
tled to rencunce newly issued
shares) ; Paboodon v. -Miller A, I,
R. 1038 Mad. 966; (1938) 2 Mad.

L.J. 688 (agent appointed to manage
joint Hindu family has no Ilmplied
authority to borrow moneys); Go-
vardhondas v. Friedmans Diamond
Trading Co. A.I.R, 1930 Mad. 543
(An authority to “ask, demand, sue
for, recover and receive money debts,
etc.,” does not entitle agent to as-
sign decree passed in favour of prin-
cipal); Jaunpur Muwicipality v.
Baonwari Lal (1939) All, L. J. 897;
184 1.C. 648; A.I.R. 1939 All, 623
(authority to receive payment of an
amount does not imply ati authority
to recover it by instituting a legal
process) ; Ramanathan v. Kuma-
rappa A I.R, 1940 Mad. 650 (autho-
rity to adjust dispute does not autho-

rise agent to refer matter to arbitra-
tion).
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purpose of obtaining or securing advances from others to 8, 187.
customers (w). .

Exclusive agency.—Appointment of a “ sele ageni” does not -
preclude the principal from acting himself in the business of the
agency without being accountable to the agent. ' Only an express
prohibition would have that effect (). )

Husband and wife—This is a special and important case of
implied authority, ‘¢ The liability of a husband for a wife’s debts
-depends on the principles of agency, and the husband can only be
liable when it is shown that he has expressly or impliedly sanctioned
what the wife has done ’’ (y). ‘‘ Thus a person dealing with a
wife and seeking io charge her husband must show either that the
wife is living with her husband and managing the household affairs,
in which case an implied agency to bty necessaries is presumed (2),
or he must show the existence of such a siate of things as would
warrant her in living apart from her husband and claiming support
or maintenance, when, of course, the law would give her an implied
authority 1o bind him for necessaries supplied to her during such
separdtioh in the event of his not providing her with mainten-
ance ’’ (a). Where a European husband and wife, therefore,
lived together, it was held that the hushand was not liable for
moneys borrowed by the wife to pay her previous debts, and not
for the purpose of any household or necessary - expenses (b).
Similarly, a European husband is not liable for the price of goods
supplied to his wife, where the husband was remitting to her sums
amply sufficient for her maintenance and had expressly forbidden
his wife {o pledge his credit, and, further, the wife kept a board-
ing school and was in receipt of payments made by the parents of
children boarding with her (¢). Much the same principles apply
to Hindus. A Hindu wife living separate from her husband be-
cause of his marriage with a second wife has no implied authority
to borrow money for her support, as the second marriage does not
justify separation (d). But when a woman governed by the pro-
visions of the Married Women’s Property Act, 1874 has separate
property of her own (e), the presumption would be that she was
not pledging her husband’s credit. A European wife subject to
the last-mentioned Act carried on the business of a milliner, and

-

(w) Bank of Bengal v. Ramana-
than (1916) 43 1.A. 48, 54; 43 Cal.
527, 540; 32 1.C, 419.

(x) Bentall, Horsley and Baldry v.
=~ Vicary [1931] 1 K.B. 253.

() Girdhari Lal v. Crowford
(1885) 9 All. 147, 155.

(2) Not conclusively: Debenham
v Mellon (1880) 6 App. Ca. 24,

(a) Virasvomi v.  Zppasvami
(1863) 1 M.H.C. 375, The autho-

rity of necessity, where it exists, is
altogether independent of contract.
(b) See note (y), supre,
(c) Mchomed Sultan Sahib v.
Ir;grace Robinson  (1907) 30 Mad.

(d) See note (a), supra. See
also Nathubhai v. Javher (1876) 1
Bom, 121, 122,

(e) See notes on s. 11, ante.
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the husband had no concern in it; it was held that he was not liable
for debts contracted by the wife in the management of that busi-
ness (f). But, whatever be the law to which the parties sub-
ject, it is clear that there can be no presumption of agency where
moneys are borrowed by a woman in her own right as heir to her
husband under the belief that the husband is dead. In such a

. case the lender must be taken to have dealt with the woman in her

own right, ‘ and not looking in any way to the husband as respon-
sible for the debt ** (g).

It is now seitled in England that ‘¢ the question whether a wife
has authority to pledge her husband’s credit is to be treated as one
of fact, upon the circumstances of each particular case, whatever
may be the presumption arising from any particular state of circum-
stances ”’ (h), such as the presumption from a man and his wife
living together in the ordinary way *‘ that he entrusts her with such
authorities as are commonly and ordinarily given by husband to
wife *! (i), including authority to pledge his credit to a reasonable
extent and in a reasonable manner for ordinary household expen-
ses. Where such authority exists, it can be revoked; or ity exis-
tence may be negatived by the husband supplying the wife with
an adequate allowance of ready money (j). And a person with
whom the wife deals is entitled to notice of her authority being re-
voked only if the husband has in some way, as by paying previous

accounts, given him reason to believe that the wife’s iransactions
were authorised (k).

188. An agent having an authority to do an

B ,. act has authouty to do every lawful

xtent of agent's

authority. thing whith is necessary 111 order to do
such act.

An agent having an ‘authority to carry on a business °
has authority to do ‘every lawful thing necessary for the

purpose, or usually done in the course bf conducting such
business.

Tltustrations.
(a) A, is employed by B., residing in London, to recover at Bombay
4 debt due to B, A, may adopt any legal process necessary for the pur-
vose of recovering the debt, and may give a valid discharge for the same.

(f) Allumuddy v. Broham (1878) B. 64, C.A.
4 Cal. 140.

(k) Debenham v. Mellon, note
(g) Pusi v. Mahedeo Prasad (), supra, where earlier authorities
(1880) 3 All. 122, may be found collected; and see the
(%) Debenham v. Mellon (1880) notes to Manby v. Scott in 2 Sm, L.=
6 App. Ca. 24, at p. 31 (Lord Sel- C. 417 and 6 Encycl. Laws of Engl,
borne), 2nd ed. 675679, The later case of
€3] Ibul at p. 36 (Lord Black- Paguin v. Beauclerk [1906] A. C,
burn), 148, proceeds on the special construc-
(1) Ib. : Morel Brothers & Co. v. tion of an English statute.
Eorl of Westmoreland (1903]. 1 K. -
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(b) A. constituies B. his ageni to carry on his business of a ship-
builder. B, may purchase timber and other materinls, and hire workmen
for the purpose ol carrying on the business, [It has been held, but con-
trary to English authority not cited, that an agent having general authority
to carry on the principals busmess and receive and cxpend money theiein

has implied authorily o borrow money so far as necessary for carnying on
the business (7).}

Extent of authority.—IL is well setiled that an agent’s autho-
rity is, in, Story’s words (§ 58), ‘“construed to include all the
necessary and usual means of executing it.”’ If its terms are ambi-
guous, ithe principal will be held bound by that sense in which the
agent reasonably understood and acted upon them (m). Further,
an authority is generally construed in case of doubt according io
the usual course of dealing in the business to which it relates (n),
partly because this may be presumed {o have been really intended,
and partly because third persons may reasonably attribute to an
agent such authority as agents in the likc business usually have.
This last reason has been extended to holding an undisclosed prin-
cipal liable for a purchase on credit which he had expressly for-
bidden the agent to make (0). As in the case of an undisclosed
ptincipal there can be no appareni authorily, and in fact there was
no real authority, the correciness of this decision is doubtiul (p)
It rather seems that the rule applies only where credit is given not
to the agent alone, but to the principal or firm which he apparently
represents (g).

The followmg are illustrations from the Enghsh authorities
of the rule stated in the first paragraph of the section. An agent

(1) Dhanpat Rae v, Allehabad

“can clearly not be sustained upon

Bank (1926) 2 Luck. 253; 98~1.C.
783; A.I.R, 1927 Oudh 44; conira
Hawiayne v. Bourne, see notes on s,
189, below.

(m) Ireland v, Liviugstone (1872)
L.R. 5H,L, 395,

(n) Eg., Pole v. Leask (1860)
28 Beav. 562. But an agent entius-
ted with goods for sale by a per-
son who does not trade in such goods
has no implied authority to bind his
principal by a warranty: Brady v.
Todd (1861) 9 C.B.N.S. 592; 127
R.R. 797.

(0) Watteau v. Fenwick [1891] 1

.B. 346.

(#) It is not approved by Lord
Lindley, Paitnership, 10th ed., 174,
note, and see L.Q.R, ix, 111: Ram-
chondra Saru v. Kasem Khan (1923)
28 C.W.N. 824, 829; 81 I.C. 513;
AI.R, 1925 Cal. 29. Mr. Floyd
R. Mechem in’ Harv. Law R. xxiii.
601, admits that Watteou v. Fenwick

68

the ordinary, principles of estoppel,”
but supporls it on the giound of
holding out or “putting forward”
an v ostensible principal.”” But ‘sure-
Iy an “ostensible principal” is not
“put forward ” by any one. If there
is no estoppel theie can be no hold-
ing out. The case was [ollowed on
similar facts in Kinahan & Co, v.
Parry [1910] 2 K.B. 389 (reversed
on the facts without any decision in
point of law, [1911] 1 K.B. 459),
but only as binding on a court of
co-ordinate  juisdiction; and it is
still doubtful whether it will ulti-
mately be supported as of general
application; the trade there in ques-
tion has many peculiarities in Eng-
land.

(g) This condition was satisfied in
Edmunds v. Bushell (1865) L.R. 1
Q.B. 97, which Watteou v. Fen-
wick professed to follow.

8. 188.
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employed to get a bill discounted has authority to warrant it a good
bill, but not to indorse it in the principal’s name (r). Tf employed
to find a purchaser for property, he has authorily to describe the
property, and state any circumstances which may affect its value,
to a proposed purchaser (s). Authorily lo.seil a horse implies
authority to warrant it, if the principal is a horse-dealer (%), or
the sale is at'a fair or pubhc market (u), but not if the principal
is unaccustomed 1o dealing in horses and the sale 1s a private
one (v).

‘Where an agent is authorised to receive payment of money on
his principal’s behalf, the payment, in order to bind the principal,
must be in cash (w), unless it can be shown that, by a reasonable
custom or usage of the particular business in which the agent is
employed, payment may be made in some other form; as, for in-
stance, by cheque (#) or bill of exchange (y). A custom for an
agent to receive payment by way of set-off or settlement of accounts
between himself and the person making the payment is regarded as
unreasonable, and is not binding on the principal unless he was
aware of it and agreed to be bound by it at the iime when he autho-
rised the agent 1o receive payment ().

Construction of powers of attorney.—A power of atlorney
is a formal instrument (generally executed under seal in England,
but not in India outside the Presidency towns) by which authority
is conferred on an agent, Such an instrument is consirued strictly,
and confers only such authorily as is given expressly or by neces-
sary implication (a).

One of the most important rules for the construction of a
power of atlorney is_that regard must be had to the recitals which,

{r) Fenn v. Hoarrisan (1791) 3 ment of deposit).
T. R, 757, (2) Underwood v. Nicholls (1855)
(s)*Mullens v, Miller (1882) 22 17 C,B. 239; Pearson v. Scoil
Ch.D, 194. (1878) 9 Ch. D, 198; Swegting v.
() Howard v. Sheward (1866) Pearce (1859) 7 C.B.N.S. 49; 121
L.R.2C.P. 148, R.R, 584 (custom for policy bro-
(1) Brooks v. Hassall (1883) 49 kers to receive payment from under-
L.T, 569, writers by way of set-off).

(v) Brady v. Todd (1861) 9 C.
B.N.S. 592; 127 R.R, 797.

(w) Pape v. Westacott [1894] 1
Q.B. 272; Blumberg v. Life Inie-
résts, etc,, Corporaiion [1898] 1 Ch.
27; Hine v. S.5. Ins. Syndicate
(1895) 72 L.T. 79 (policy broker
has no authurity to take bill of ex-
change in payment),

R(:g) Bﬂdgeitv Garreit (1870) L.
(¥) Wdham: v, Evans (1866) L.
R. 1Q.B. 352 (auctioneer no autho-
rity to take hill of exchange in pay-

(a) Bryant v. La Bangue du Peu-
ble [1893) A, C. 170; Jonmenjoy
Coondoo v. Waison (1884) 9 App.
Ca. 561 (a power from {ime to iime
to negotiate, make sale, dispose of,
assign and {ransfer gives no autho-
rity to pledge). Cp. Bank of Ben-
gal v. Macleod (1849) 5 MLA, 1;™
83 R.R. 1; Bank of Bengal v. I‘a—
gan (1849) 5 M.L.R. 27; 83 R.R,
15 (a power “to sell, indotse and
assign,” does authorise an indorse-

ment to a bank as “security for a
loan.

¢
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as showing the scope and object of the power, will contrel all
general terms in the operative part of the instrument.  Thus,
where il was recited that the prmc1pa1 was going abroad, and the
operalive pari gave authorily in general terms, it was held that
the authority continued only during the principal’s absence (5).

Amnother rule is that where special powers are followed by
general words, the general words arc to be construed as limited
to what is necessary for the proper exercise of ithe special powers,
and as enlarging those powers only when necessary for the carry-
ing oul of the purposes for which the authority is given (c¢). There
are many reported cases illustraling this rule, of which the fol-
lowing are examples, A power of attorney was given by a princi-
pal, who carried on business in Australia, 10 purchase goods either
for cash or on credit in connection with the business, and when
necessary in connection with any such purchases, or with the busi-
ness to make, draw, sign, accept, or indorse any bills of exchange
or promissory notes which should be requisite or proper and it
was held that the power gave no authonty to borrow money, and
the principal was therefore not liable in bills of exchange given
in respect of a loan (d). Where power was given to demand and
receive all moneys due 1o the principal on any account whatsoever,
to use all means for the recovery thereof, {0 appoint attorneys to
bring actions, and revoke such appointments, and to do all other
business, it was held that the words ‘‘ all other business ’’ must
be construed 1o mean all other business necessary for the recovery
of the moneys, and ihat the agent had no authority to indorse a
bill received by him in pursuance of the power (e). Where in
executor gave a power of altorney lo iransact in his name all the
affairs of the lesiator, it was held that the agent had no authority
to accept a bill of exchange in the name of the execulor so as tc
hind him personally (f).

A power of attorney is, however, construed as including all
incidental powers necessary for carrying out its object effec-
tively (g). A power {o commence and carry on all actions, suits,
and other proceedings, touching anything in which the principal
might be in anywise concerned was held to authorise the signature

(b) Danby v. Coutts

(1885) 29
Ch.D. 500

v. Goldsmidt (1804) 1 Taunt, 349;
9 R.R. 790; Murray v. East India

-y

(¢) Attwood v. Munnings (1827)
7 B. & C. 278; 31 R.R. 194; Har-
per v. Godsell (1870) L.R, 5 Q.B.
422; Byyant v. La Bangue dy Peu-
ple 118031 A.C. 170,

(d) Jacobs v, Morris [1902] 1
Ch. 816.

(e) Haogg v. Smith (1808) 1
Taunt. 347; 9 R.R, 788, Similar
cases: Esdaile *v. La Nauze (1835)
1Y, & C, 394; 41 R.R. 299; Hay

Co. (1821) 5 B, & Ald. 204; 24 R.
R, 325,

(f) Gardner v. Baillie (1796) 6
T.R. 591; 3 R.R. 531, 538,
" (g) Howard v. Baillie (1796) 2
H. Bl 618; 3 R.R. 531; Willis v.
Palmer (1859) 7 C.B.N.S. 340;
121 R.R. 522; Routh v. Macnullan
(1863) 2 H. & C. 750; 133 R. R,
778; Ex parte Frampion (1859) 1
D. P. & J. 263; 125 R,R. 443.

8, 188.
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by the agent on behalf of the principal of a bankruptcy petition

against a debtor of the principal (k). Sce Powers-of-Attorney
Act, 1882,

Authority to do every lawful thing necessary for the pur-
pose,—The authority ‘conferred by this section to do things neces-
sary for a business may be excluded either expressly or impliedly
by the terms of the agency. Thus where A. appointed B. manager
of his silk faclory, and executed to him a power of attorney specify-
ing his powers and authority but the document gave no authority
to B. to borrow, il was held that A. was not liable {for money bor-
rowed by B. as manager and attorney of A. ‘* Sections 187 and
188 . . . would no doubt authorise a manager to borrow if neces-
sary; but such general provisions are subpject to modifications in
particular cases, and in this case they were so modified, for the
manager had been allowed no power to borrow *? (4).

Authority of counsel, attorney, and pleader.—Though the
relation belween a client and an attorney*or pleader is that of
principal and agent, it is not so in the case of counsel (j). Never-
theless counsel, unless his authority to act for his client is revoked
and such revocation is notified to the opposite side, has, without
need of further authority, full power to compromise a case on
behalf of his client. ‘¢ Counsel is clothed by this retainer with
complete authority over the suit, the mode of conducting it, and
all that is incident to it, and this is understood by ihe opposite
party ' (k). But this authorily does not extend to a compromise
of matters outside the scope of the parlicular case in which he is
retained (I), nor to referring the case itself to arbitration on terms
different from those which the client has authorised (m). Accord-
ing to the Calcutta High Court, the general authority of counset
(whether barristeg or advocate) extends in India only to compro-
mises in Court (#), The whole subject has more lately been reviewed
by the Privy Council without mention of this distinction (e). Aun

I(h) In ve Wallace (1884) 14 Q. ing been sealed, and the plaintiff
B. D. 22, having notified her dissent before the
(i) Ferguson v. Um Chand Boid decree was drawn up.

+ Nundo Lal v.

(1905) 33 Cal. 343.

(j) Per Lord Esher M.R., in
Maithews v. Munsier (1887) 20 Q.
B.D. 14, 142, -

(k) Per Bowen L.J., 20 Q.B.D.
141, at p, 144; Jang Bahadwr v.
Shankar Rai (1890) 13 AU, 272;
Nistarini (1500 27
Jagammathdas v. Ramdgs
(1870) 7 B.H.C.0,C. 79. , See
"%.M” v. Rodrigues (1886) 13
Galy 115, 'where the Court set aside
a cofnpromise made by counsel for
the plaintiff against her express pro-
hibition, the consent decree not hav-

Cal. 428;

v. Hira Lal Mandal

(!) Nundo Lal v. Nistarini (1900)
27 Cal. 428; Johurmull Bhutra v.
Kedr Nath Bhutra (1927) 55 Cal.
;12; 104 1.C. 387; A.I.R., 1927 Cal,

14,

(m) Neale v. Gordon Lemnox
{19021 A.C. 465; Chumi Lal Mandal
(1927) 32 C.
W.N. 44; 106 I.C. 309, - =~

(n) Askaran Chouwtmal v, E. I.

* R. Co. (1925) 52 Cal, 386; 88 1.C.

413; A.L.R. 1925 Cal, 696.
(o) Somrendra Nath Mitra . Ta-
rubala Dadi (1930) 37 1.A. 133,
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altorney is entitled in the exercise of his discrelion o enter into a
compromise, if he does so in a reasonable, skilful, and bona fide man-
ner, provided that his client has given him no express directions to
the contrary (p). In the only Indian case on the subject, the Court
found that the client had authorised his attorney to compromise,
and that the compromise was reasonable and proper (g). The
case of a pleader stands on a different footing, and he cannot enter
into a compromise on behalf of his client without his express
authority (7).

Authority of factor.—A factor to whom goods are entrusted
for sale has authority to sell them in his own name (s), on reason-
able credit (1), at such times and at such prices as in his discre-
tion he thinks best (%) ;*to receive payment of the price where he
sells them in his own name (v), and to warrant the goods sold,
if in the ordinary couyse of business it is usual to warrant that
particular kind of goods (w). But he has no implied authority
to barter the goods (#), nor to delegate his authority, even if acting °
under a del credere commission (y).

Authority of broker.—A broker authorised to sell goods has
implied authority to sell on reasonable credit (2); to receive pay-
ment of the price if he does not disclose his principal (a¢); and
to act on the usages and regulations of the market in which he
deals, except so far as such usages or regulations are unlawful or
unreasonable (b). A. usage which, by converting the broker into
a principal, changes the intrinsic nature of the contract of agency
is regarded as unreasonable (¢). He has no implied authority to
cancel (d), or vary (e) contracts made by him; nor to receive pay-
ment of the price of goods sold on behalf of a disclosed principal (f);

. not, even when the principal is undisclosed, has he implied autho-

§. 188,

(p) Froy v. Voules (1859) 1 E.
& E. 839; 117 R.R, 483; Prestwich
v, Poley (1865) 18 C.B.N.S. 806;
144 R.R. 683 (authority of a manag-
ing clerk to compromise),

(q) Jegannathdas v.
(1870) 7 B.H.C.0.C. 79,

(r) Jagapati v. Ekambara (1897)
21 Mad. 274.

“(s) Baring v, Corrie (1818) 2 B.
& Ald. 137; 20 R.R. 383; Ex parie
Diron (1876) 4 Ch.D. 133,

() Houghton v. Matthews (1803)
-3 B, & P. 485; 7 R.R. 815.

(u) Smart v. Sandars (1846) 3
C.B. 380; 71 R.R. 384.

() Drinkwater v.

© (1775) Cowp. 251.

(w) Dingle v. Hare (1859) 7 C,
B.N.S, 145; 121 R.R. 424,

(x) Guerreiro v. Peile (1820) 3

Ramdas

Goodwin

B. & Ald. 616; 22 R.R., 500.

(y) Cockran v. Irlam (1813) 2
M. & S, 301; 15 R.R, 257,

(2) Boorman v. Brown (1842) 3
Q.B. 511; 6L R.R. 287.

(a) Campbell v. Hassel (1816) 1
Stark. 233.

(b) Cropper v. Cook (1868) L.
R. 3 C.P, 194; Robinson v. Mollett
(1874) L.R. 7 H. L. 802; Sutton
v. Tatham (1839) 10 A, & E, 27;
50 R.R. 312,

(c) Robinson v, Mollett (1874)
L.R.7H. L. 802.

(d) Xenos v. Wickham (1866) L.
R. 2 H.L. 2%.

(e) Blackburn v. Scholes (1810)
2 Camp, 343; 11 R.R, 723,

(f) Linck v. Jameson (1886) 2
T.L.R. 206. .
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rity to receive payment otherwise than in accordance with the terms
of the contract of sale (g). A broker has no implied power to
delegate his authority even if acting under a del crederc com-
mission ().

A policy broker authorised to subscribe opolicies on behalf of
an underwriter has implied authority to adjust a loss arising under
a policy (i) and to refer a dispute about such a loss to arbitra-
tion (f). But he has no implied authority {0 pay total or partial
losses on behalf of the underwriter (2). Nor has a policy broker
implied authority to cancel contracts made by him (/); or to re-
ceive payment from underwriters of a sum due under a policy by
bill of exchange (m), or by way of set-off, even if there is a
custom by which a set-off is considered equivalent to payment as
between brokers and underwriters, unless the principal had notice
of the custemn and agreed to be bound by it at the time when he
authorised the broker io reccive payment (n).

Authority of auctioner.—An auctioneer has implied authortly
to sign a contract on behalf of both buyer and seller (o), an autho-
rity which does not, however, extend to his clerk (p). The im-
plied authority of an auctioneer to sigh on behalf of the buyer
does not, however, extend to a sale of unsold lots by private con-
tract subsequenily to the sale by auclion (g). An auctioneer has
no implied authority to take a bill of exchange in payment of the
deposit, or of the price ofgoods sold, though it is provided by the
conditions of sale that the price shall be paid 1o him (7); bul he
may take a cheque in payment of the deposit according 1o the usual
custom (s). Authority to sell by auction does not imply any autho-
rity to sell by private contract, in the event of the public sale proving
abortive, though the auctioneer may be offered a price in excess of
the reserve (). Nor has an auctioneer implied authority to rescind

(g) Calterall v. Hindle (1867) L. 760; 34 R.R. 560; Scott v. Irving

R. 2 C. P. 368. .

(h) Cockram v. Irlams (1813) 2
M. & S. 301; 15 R.R. 257; Hender-
son v. Bornewell ((1827) 1 Y. &
J. 387; 3D R.R. 799.

({) Richardson v. Anderson
(1805) 1 Camp. 43 n.; 10 R.R, 628
n

Camp. 163.
48(k) Bell v, Auldjo (1784) 4 Doug.

() Xenos v. Wickham, supra,
note (d).

(m) Hine v. 5.5, Insurance Syn-
di'a(af; §1895) 72 L.T. 79.

#) Sweeting v. Pegree (1859) 7
C.B.N.S. 49; 121 R.R, 584: Bort-
leit v. Pentlond (1830) 10 B, & C.

.(J') Goodson v. Brooke (1815) 4,

(1830) 1 B, & Ad. 605; 35 R. R.
396.

(0) Enmunerson v. Heelis (1809)
2 Taunt, 38; 11 R.R, 520; White v.
Proctor (1811) 4 Taunt. 209; 13 R.
R, 580. But see Barilett v. Pyrnell
(1836) 4 A. & E. 792; 43 R.R. 484,

(») Bell v. Balls [1897]1 1* Ch.
663. Cp. Sims v, Lendrey [1894]
2 Ch. 318.

(g) Mews v. Corr (1856) 1 H.
& N. 484; 108 R.R. 683, -
(r) Williams v. Evans (1866) L.

R.1Q.B."352,
D(.r)Z Foarrer v, Lacy (1885) 31 Ch.

.4,

(1) Danielw. Adams (1764) Ambl,
495; Marsh v. Jelf?(1862) 3 F. &
F. 234; 130 R.R.. 836.
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a contract of sale made by him (u), or warrant goods sold () ;
nor 1o deliver goods sold except on payment of the price, or allow
the buyer lo sel off a debt due to him from the seller (w).

Authority of shipmaster—The extent of a shipmaster’s
authorily 1o bind his principals personally by contract (#), or to
sell or hypothecate the ship or cargo (y), is governed by the law
of the flag (&), %e, by the law of the country io which the ship
belongs. Thus, if the master of an Italian ship give a bond hy-
pothecating an Iinglish cargo under circumstances which accord-
ing 1o Italian law do, but according to English law do not, justify
the hypothecation, the bond will be held valid, and will be enforced
by the English Courts (a).

The authorities indicating the extent of the implied authority
of masters of British ships are very numerous (b). For present
purposes it seems sufficient to cite only some of the more important
cases. Being appointed to conduct the voyage on which the ship
is engaged to a favourable termination, a shipmaster has implied
authority 1o do all things necessary for the due and proper prose-
cution of the voyage {¢). He may enter inlo reasonable
towage (d) or salvage (¢) agreements, when necessary for the
benefil of the owners, but not merely for the purpose of saving life
without regard ta the saving of the owners’ property (f), and may
render salvage services to other vessels in distress (g). He may
pledge his principal’s credit for necessary repairs or stores, such
as a prudent owner would himself order (%), where it is reason-
ably necessary, under the circumstances of the case, to obtain them
on credit (). EHe may also borrow money on the credit of his
principals, if the advance is necessary for the prosecution of the
voyage, communicalion with the principals is impracti¢able, and

() Nelson v. Aldridge (1818) 2
Stark. 435; 20 R.R. 709.

(v) Payne v. Leconfield (1882) 51
L.J.Q.B. 642,

(w) Brown v. Staion (1816) 2
Chit. 3533 23 R.R., 750.

{#) Lloyd v. Guibert (1865) 6 B.
& S. 100, 120.

(v) The Kamak (1869) L. R, 2
P.C. 505; The August [1891] P.
328.

(z) See fiotes on s, 151, “ Carriers
by sea for hire,” above,

(a) The Gaetano and Moric
™ (1882) 7 P. D. 137.
(b) See Bowstead on Apgency,

8th ed., pp. 78-83.

(¢) Arthur v. Barton (1840) 6
M, & W. 138; 55 R, R. 542; Bel-
don v. Campbsll (1851) 6 Ex. 886;
8 R.R, 534,

() Wellfield v. Adamson (1884)
S Asp. M. C, 214.

(2) The Renpor (1883) 8 P, D.
115; The Inchmaree [1899] P, 111.
Unreasonable or ineguitable agree-
ments for towage or salvage servic-
es will not be enforced: The Medina
(1876) 2 P, D, 5, And a salvage

agreement made by the master is ’

only binding to the extent of the
value of the property saved.
(f) See last note,

&gy) The Thetis (1869) L.R. 2 Ad.

(k) Frost v. Oliver (1853) 1 C.
L.R. 1003; Webster v. Seekomp
3(&;21) 4 B, & Ald. 352; 23 R.R.

(%) Guun v. Roberis (1874) L.R.
9C.p. 331.

3
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they have no solvent agent on the spot (). Bui he has authority
to bind persomally only his own principals, or persons who have
held him out as their agent (k). If a ship'is chartered, and posses-
sion given up to the charlerers, who appoiut the master, they and
not the registered owners are liable on the master’s contracts (7).
The same principle applies if the ship is chartered o the master
himself, and possession given o him. Tn such case, he alone is
liable on his coniracts (m).

The master of a British ship has also implied authority to give
bottomry bonds, hypothecating ship, freight, and cargo, for neces-
sary supplies or repairs in order lo prosecute the voyage, when it
is not possible to obtain them on personal credit, and communi-
cation with the respeclive owners is imprasticable (#). The cargo
alone may be hypothecated (respomdentia) if necessary for the
benefit.of the cargo, or for the proseculion of the voyage, but the
owners must in all cases be first communicated with if possible (o).

In the case of absolute or urgent necessity, as where in conse-
quence of damage it is impossible to continue the voyage, and the
ship cannot be repaired except at such a cost as no prudent owner
would incur, the master has implied authority to sell the ship '(p).
But 1o justify a sale, the necessity must be such as 1o leave no other
alternative, and communication with the owners must be impracti-,
cable (g). Where repairs are absolulely necessary in order to
prosecute the voyage, and communication with the owners of the
cargo is impracticable, the master has implied authority to sell a
portion of the cargo to cnable him to continue the voyage (r). But
his authority as agent of the owners of the cargo is stricily one

(i) Rocher v. Busher (1815) 1
Stark. 27; 18 R. R. 742; Arihur v.
Barton (1840) 6 M. & W, 138; 55
R.R, 542; Stonehouse v. Gend
(1841) 2 Q.B. 431 n,; 57 R.R, 718
1.; Edwords v. Hovill (1853) 14
C.B. 107; 98 R. R, 561.

(k) Mackenzie v, Pooley (1856)
11 Ex. 638; Miicheson v. Oliver
(1855) 5 E. & B, 419. As to hold-
ing out, see Manchester Trust v.
Fuyness [1895] 2 Q.B. 539; The
great Eastern (1868) L.R, 2 Ad. &

L 88.

() Bawmwoll Manufacture v.
Furness [1893] A.C, 8.

(m) Praser v. Marsh (1811) 13
East, 238; 12 R.R, 336; Reeve v.
Dawis (1834) 1 A, & E, 312; 40 R,
R. 300; Cokvin v, Newberry (1832)
1'G, & B, 283; 33 R. R, 437,

(ny Kjeinwort v, Cassa Maritti-
mo Genoa (1877) 2 App. Cas. 156;

~

The Stoffordshire (1872) L.R. 4
P. C. 194; Hussey v. Christie
(1807) 13 Ves. 599; 9 R, R, 585;
Stainbank v, Shepord (1853) 13 C.
B. 418; 93 R.R. 599,

(o) The Sultan (1859} Swa, 504:
The Onward (1873) L.R., 4 Ad. 38;
The Hamburg (1863) 2 Moeo. P.C.
(N.S.)289; 41 R.R. 77.

(#) The Australis (1859) 13 Moo.
P.C. 132; Rohertson v. Clarke
(1824) 1 Bing. 445; 25 R.R, 676;
Ireland v, Thomson (1847) 4 C.B.
149; 72R.R. 560.

(q) Cobequid Marine Insurance
Co.v. Barteaur (1875) L.R. 6 P.
C. 319; The Bownits (1861).30 L.J. *
Ad, 145,

(r) Australosion Steam Novigo-
tion Co. v, Morse (1872) L, R, 4
P.C. 222; Benson v. Duncan (1849)
3 Ex. 644; 77 R.R. 7.
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of necessity (s), and he is not justified in selling any portion there-
of until he has done cverything in his power to carry it to its
destination (s). "In no case has he implied authority to stop the voy-
age and sell the whole of the cargo in a foreign port, even if a
continuation of the voyage is impossible, and to sell appears the
best course o take in thes owners’ intercst under the circum-
stances (#). Modern facililies of communication however iend to
make obsolete earlier authorities on this branch of law.

A shipmaster has implied authority to enter into contracts for
the carriage of merchandise according to the usual employment of
the ship (#), and to enler into a charter-party on behalf of the
owners if he is in a foreign port, and there is difficulty in com-
municating with them (7). But he has no implied authority to
vary any contract made by the owners (w), or to agree for the
substitution of another voyage in place of thal agreed upon between
the owners and freighters, or to make any coniracts outside the
scope of the voyage (#). His authority to sign bills of lading is
limited to signing for goods actually received on board (y), and
he has no authority to sign at a lower freight than the owners
contracted for (&), or making the freight payable 1o any nther
persons than the owners (a).

189. An ageni has authority, in an emergency,
to do all such acts for the purpose of
protecting his principal from loss as
would be done by a person of ordinary
prudence, in his own case, under similar circumstances.
Ilustrations.
(a) An agent for sale may have goods repaired if it be necessary.

Agent’s authority in
an emergency.

(s) Gibbs v. Grey (1857) 2 H.
& N. 22: 115 R} R. 408; Freewman v.
East India Co. (1822) 5 B. & Ald.
617; 24 R.R. 497,

(1) Atlantic Mutual Insurance
Co. v. Huth (1879) 16 Ch.D. 474;
Wilson v. Millor (1816) 2 Stark. 1;
19 R.R. 670; Acatos v, Bums (1878)
3 Ex. D. 282; Van Omeron v. Do-
wick (1809) 2 Camp. 42; 11 R.R.
656.

(%) Grant v. Norway (1851) 10
C.B. 665; 84 R.R. 747; McLean v.
Fleming (1871) L.R. 2 H.L, Sc.

128,

(v) The Fanny (1883) 5 Asp. M.
C. 75; Grant v. Norway, supra.

(w) Pearson v. Goschen (1864) 17
C.B.N.S, 352; 142 R.R. 390.

(#) Burgonov, Share (1810) 2
Camp. 529; 11 R.R, 788.

69

(v) Cox v. Bruce (1886) 18 Q.
B.D. 147; Hubbersty v. Ward
(1853) 8 Ex. 330; 91 R.R. 519.
The masler’s signature is prima focie
evidence against the owners that the
goods signed for were put on board,
but it is not conclusive against them:
Brown v. Powel Duffryn Coal Co.
(1875) L.R. 10 C.P. 362; Smith v.
Bedouin Steam Navigation Co.
[1896] A.C. 70, unless there is an
agreement that the bill of lading shall
be conclusive evidence against the
owners as to the quantity shipped:
Lishman v. Christie (1887) 19 Q.
B.D. 333,

(2) Pickernell v. Jauberry (1862)
3F. &F. 217; 130 R.R, 834.

(a) Reynolds v. Jex (1865) 7 B.
& S. 86; 147 R.R, 351,

1

S8s.
188, 189.
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;

(b) A. consigns provisions to B. at Calcutta, with direclions to send
theni immediately to C. at Cuttack, B, tay sell the provisions at Caleutta,
if they will not bear the journey to Cuttack without spoiling.

Tllustration (b) seems to be suggesied by Story’s opinion that,
¢« if goods are perishable and perishing,‘the agent may deviate {rom
his instructions as to the lime or price at which they are to be '
sold ’: S.A. § 193. Under this head comes the authority already
referred 1o (b) by which the master of a ship may sell the goods
of an absent owner in case of necessily when he is unable to com-
municate with the owner and obtain his directions (c¢). But the
manager of a business which does not include borrowing money as
part of its ordinary course has no implied authority lo borrow
money on his principal’s credil to carry om the business, even if
the money is urgenily needed (d). When however it is said ‘¢ that
the authority of the master of a ship rests upon the peculiar character
of his office, and affords no analogy to the case of an ordinary
agent ”’ (d), it seems that this goes too far (¢).

Swub-Agents.

190. An agent cannol lawlully employ. another
to perform acts which he has expressly
or impliedly undertaken to perform
personally, unless by the ordinary,
custom of trade a sub-agent may, or, from the nature of
the agency, a sub-agent must, be employed.

For a similar rule in the case of trustecs, see the Indian Trusis
Act, 1882, s. 47.

“‘ One who has a bare power or authority from another to do
an act must execute it himself and cannot delegate his authority to
another >’: S.A. § 13. Thus in England the auctioneer at a sale
by auction ‘¢ is the agent of the purchaser as well as of the seller,
and has authority to sigh a memorandum of the sale so as to bind
both parties *’; but he cannot of his own motion delegate that

When agent cannot
delegate,

(b) Sce notes on S. 188, " Autho-  pat Rue v. Alluhabad Bank, (1926),

rity of slupmaster,” above.

(¢) Australasion Steaw Naviga-
tion Co. v. Morse (1872) L.R. 4
P.C. 222, Whether there is such
urgent necessity as to give no time or
opportunity for communicating with
the owner is a question of fact:
;Iscézto: v. Bums (1873) 3 Ex. D.

(;l) Hawtayre v. Bourne (1841)
7 M, & W. 395, 600; 56 R.R, 806,
810, apparently overlooked in Dhamn-

12 Luck, 253; 98 1.C. 783; A.IL.R.
1927 Cudh 44 (see on s. 188, above) ;
followed Re Cumningham & Co,
(1887) 36 Ch.D. 532,

(e) Prager v, Blotspiel [1924] 1
K.B, 566, where the agent who sold
goods as of necessity could not com- ~
municate with the principal, but the
other requisite conditions of actual
comnibreial necessity and good faith

on the agent's part were not esta-
blished, ‘
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authority to his clerk (f). The reason that no such power can be § 190,
implied- as an ordinary incident in the contract of agency is that
confidence in the particular person employed is at the root of the
contract. Accordingly, auctioneers (g), factors (4), directors of
companies (i), brokers (j), and other agents in whom confidence
is_reposed have, generally speaking, no power to delegate their
authority. ‘‘ But the exigencies of business do from tim&to time
render necessary the carrying out of the instructions of a principal
by a person other than the agent originally instructed for the pur-
pose, and where that is the case, the reason of the thing requires
that the rule should be relaxed.” And “an authority to the effect
referred to may and should be implied where, from the conduct
of the parties to the orig;inal contract of agency, the usage of trade,
or the nature of the particular business which is the subject of
the agency, it may be reasonably presumed that the parties to the
contract originally intended that such authority should exist, or -
where, in the course of the employment, unforeseen emergencies
arise which impose upon the agent the necessity of employing a
substitute ”’ (k). So it is *“ where a shipowner employs an agent
for the purpose of effeclualing a sale of a ship at“any port where
the ship may from time to time in the course of its employment
under charter happen to be '’ (&), for it is obvious that the agent
cannot himself be prepared to do the business at every such port.
Authority to delegate is implied whenever the act to be done by
the stth-agent is purely ministerial, and does not involve the exercise
of any discretion ().

In some cases the custom of trade justifies the delegation of
"special branches of work. Thus it has been found to be a usage of
trade for architects and builders to have the quantities taken out from
their designs by surveyors, who are more expert in that work, for
the purpose of enabling proper estimates to be made; and the
surgeyor can sue the architeet’s employer for his charges (m).

(f) Bell v. Balls [1897] 1 bank appointed to lease out houses

Ch.
(g) Coles v. Trecothick (1304) 9
Ves, 234; 7 R.R, 167.

(B) Cockran v. Iriam (1813) 2
M. & S. 301; 15 R, R. 257.

() In ve Leeds Bonking Co.
(1886) L. R. 1 Ch. 361, .
~ (7) Henderson v. Barnewell
(1827 1 Y. & J. 387; 30 R. R.
799, - .

(k) De Bussche v. Alt (1878) 8
Ch.D. 286, 310, 311.

() Ex parte Pirminghom Bonk-
ing Co, (1868) L. R, 3 Ch, 461. A

is entitled to employ house agents:
Mahinder Das v. Mohan Lal (1939)
AlLL.J, 37; 180 I.C. 617; A.LR.
1939 All, 188; but a shebait cannot
delegate his power to lease trust
properties since no one can delegate
a fiduciary discretion: Shree Shree
Gopal Sridhar v. Shasheebhushan
(1932) 60 Cal. 111; 142 I.C. 485:
A.I.R. 1933 Cal. 109,

(m) Moon ~v, Witney Union
&837) 3 Bing.N.C. 814; 43 R.R.
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191. A “sub-agent” is a person employed by,
and acting under the conirol of, the
* Sub-agent ”

fned de- griginal agent in the business of the
nec: agency.

The relation of the sub-agent to the original ageni is, as
between themselves, that of agent to principal. ¢‘ It may be gener-
ally stated that, where agents employ sub-agenis in the business of
the agency, ihe latter are clothed with precisely the same rights,
and incur precisely the same obligations, and are bound to the same
duties, in regard to their immediate employers, as if they were the
sole and real principals **: S. A. § 386. In the three nexi following
sections the Act has defined, in accordange with seitled law, the
relations of the ullimate principal to the sub-agent in differcnt cases.

192. Where a sub-agent is properly appointed,
the principal is, so far as regards third
Be?reis?tati%?a ;é persons, represented by the sub-agent,
P roperly tepointes.  and is bound by and responsible for his
acts, as if he were an agent originally
appointed by the principal.

Agent’s responsi-  ‘The ageni is responsible to the
bility for sub-ageat. ‘principal for the acts of the sub-agent.

The sub-agent is responsible for
Sub-agent's respon- his acts to the agent, but not to the
sihility. .« . .
principal, except in case of [raud or
wilful wrong.

Principal and sub-agent.—Where authority to appoint a sub-
agent in the nature of a substitute for the first agent “exists ” either
by agreement or as implied in the nature of the business “ and is duly
exercised, privity of contract arises hetween the principal and the
substitute, and the latter becomes as responsible to the former for
the due discharge of the duties which his employment casts upon
him, as if he had been appointed agent by the principal himself *’ ().
This is the class of cases contemplated in s, 194, Otherwise the
sub-agent looks to and is controlled by the agent who appointed

. him, and is not under any contract with the principal. If money

due to A. is paid to P., who is Z.’s servant, Z. having authority
from A. to collect it, P. is accountable only to Z., and A. cannot
recover the money direct from P, (o). But a sub-agent is accouné-
able to the principal for a secret commission improperly received

by him ().

(‘ﬁ) De. Bussche v, Alt (1878) 8 3 B, & Ad. 354; 37 R.R. 448,

Ch, 13, 286, 311, (#) Powell v. Janes [1905] 1 K.
(o) Stephens v, Badcock (1832) B, 11, C,A,
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And a sub-agent who does not know that his employer is an
agent is entitled {0 the same rights as any other contracting parly
dealing with an undisclosed principal (see ss. 231, 232, below).
‘If A, employs B. as his agent 1o make any coniract for him, or
to receive money for him, and B. makes a contract with C., or
employs C. as his agent, if B. is a person who would be reasonably
supposed 10 be acting as a principal, and is not known or suspected
by C. to be acting as an agent for any one, A. cannot make a demand
against C. without the latier being entitled to stand in the same
posilion as if B. had in fact been a principal. If A. has allowed
his agent B. to appear in the character of a principal he must take
the consequences * (g).

Accordingly where’ goods consigned have been sold in good
faith by a sub-agent appointed by ihe consignee, and the proceeds
have been brought into account between the consignee and the sub-
agent, the latter is not liable to account to the consignor. His
accouni wilh the consignee cannol be interfered with by the
consignee’s principal except on the ground of bad faith (r).

Agent's responsibility for sub-agent.—A commission agent
for ihe sale of goods, who properly emplays a ‘sub-agent for selling
his principal’s goods, is liable to {he principal for t{he sub-agent’s
fraudulent disposition of the goods within the course of his employ-
ment. The last clause of this section, giving a principal in cases
of fraud or wilful wrong the right of recourse io the sub-agent,
does not exclude the principal’s normal righi of recourse to his
agent. In fact, the {otal effect,of the section is to give an opfion
to the principal where a fraud or wilful wrong is commitjed by the
sub-agent (s).

193. Where an agent, without having authority
Agent's responsi- 1O do so, has appointed a person to act
bilty for sub-agent as a sub-agent, the agent stands to-
appointed  without  wards such person in the relation of a
authority.
principal to an agent, and is respon-
sible for hlS acts both to the principal and to third persons;
the principal is not represented by or responsible for the

(q) Bowen L.J. in Moniagu v. 699. The agent in this case was a
Forwood [1893] 2 Q. B. 350, 355. commission agent acting for an up-
»Ch. New Zealand and Australian country constituent, and the sub-
Loand Co. v. Waitson (1881) 7 Q.B. agent was a muccadam employed by
D, 374. the commission agent. As to the
(r) Peacock v. Baijnath (1891) position of a dubash in Madras, see
18 1.A. 78, at p. 109; 18 Cal. 573, Souwth Indian Indusivials Lid. v.
613, Mindi Rama Jogi (1914) 27 Mad.
(s) Nensukrdas v. Birdichand L.J. 501;261.C, 822,
(1917) 19 Bom.L.R. 948; 43 I. C.

8s
192, 193.
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acts of the person so employed, nor is that person
responsible to the principal,

If the sub-agent purports to act in the name of the ultimate
principal, that principal may adopt his acis by, ratification, as he
might adopt acts purporting to be done on his behalf by any other
person (ss. 196—200, below). But it is conceived that, if a sub-
agent acts in his own name or in that of the agent who has taken
on himself without authority to delegate to him business which is
in fact the principal’s, the acis so done cannot be ratified by the
principal.

A person to whom a trust has been improperly delegated is not
an ageni of the beneficiaries, but he is not the less liable to account

to them, independently of agency, for trust property which has
come to his hands (#).

194. Where an agent, holding an express or
Relation between implied authority to name another
principal and person  person to act for the principal in the
duly appointed by .
agent to act in busi- business of the agency, has named
ness of agency, another person accordingly, such per-
son is not a sub-agent, but an agent of the principal for
such part of the business of the agency as is entrusted
to him.

Hlustrations. -

'(a) A. directs B. his solicitor, to 'sell his estate by auclion, and to
employ an auctioneer for the purpose, B, names C., an auctioneer, to con-

duct the sale.- C,7is not a sub-agent, but is A.’s agent for the conduct of the
sale.

(b) A. authorises B,, a merchant in Calcutta, to recover the moneys due

to A. from C, & Co. B. instructs D,, a solicitor, to take legal proceedings

ag:nnst C. & Co. for the recovery of the money. D is not a sub-agent, but
is solicitor for A.

In such cases as are put in the illustrations B., as between A.
and the auctioneer or solicitor, is treated as merely the messenger
of A.’s direct authority. This section apparenily means to draw
2 clearly marked line between an ordinary sub-agent and a person
who is put in relation with the principal, a ‘¢ substitute '’ as he is
called in a passage already quoted above (#). The distinction is
probably convenient, though we cannot find it so sharply defined in
any English authority Apparently this section covers the case of
an upper servant in a household who has authorxty to select and
dmmss under-servants, although the language is perhaps not the

(1) Myler v, Fitspatrick (1822) 6 (1) De Bussche v, -Alt (1878) 8
Mad. t 28 R.R. 247; Re Bomey Ch,D. 310, 311, )
18921 2 Ch. 265,
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most appropriate, Such a servant, at any rate, is not answerable
to third persons for acts or defaulis of those under him which he
has not specifically authorised (v).

A receiver appointed 1o carry on a business by morigagees,
trustees for debentuve-holders, or the like, appears to be in a similar
position (w), though it by no means follows that those who appoint
him under the special powers conferred on them for that purpose,
whether by law or by agreement of parties, arc lable as principals
for his acts (#). In Bombay, the appoiniment of a muccadam by
a commission agent acting for an up-country constitueni is an
ordinary case of the appointment of a sub-agent. The muccadam
is nol a substituted agent of the up-country constituent (y).

The following sectfo:_l and this section, read together, show
that they do not apply to the case 6f an agent. being instructed to
hand over all or part of the business to a certain named person and
no other; in such case he is nol answerable for the capacily or
conduct of that person; his duty is done when he has established
relations between the substituted agent and the principal, and then

ss. 191, 192 have no place (2).

1986.

Agent's duty in
naming such person,

In selecting such agent for his principal,
an agent is bound to exercise the same
amount of discretion as a man of ordi-
nary prudence would exercise in his own
case; and, if he does this he is not responsible to the
principal for the acts or negligence of the agent so

selected. ’
INustrations.

(a) A. instructs B., a merchant, to buy a ship for him. B, employs a
ship surveyor of good reputation to choose a ship for A. The surveyor makes
the choice negligently and the ship turns out to be unseaworthy, and is lost.
B. is not, but the surveyor is, responsible to A. .

(b) A. consigns goods to B., a merchant, for sale. B., in due course,
employs an auctioneer in good credit to sell the goods of A., and allows the
auctioneer to receive the proceeds of the sale. The auctioneer aé;erwards
becomes insolvent without having accounted for the proceeds. B, is not
responsible to A, for the proceeds.

(y) Nensukhdas v, Birdichand
(1917) 19 Bom.L.R. 948, 960; 43
I.C. 69. As to a dubash in Mad-

(7) “It was never heard of that a
servant who hires labourers for his
master was answerable for all their

acts”: Stone v. Cortwright (1795)
6 T. R. 411; 3 R, R, 220.

(w) Owen & Co. v, Cronk [1895]
1 Q.B, 265, See per Lord Esher at
p. 272, .

(#) Gosling v. Gashell [1897] A.
C. 57,

ras, South Indion Indusirials Lid, v.
Mindi Rama Jogi (1914) 27 Mad.
L,J.501; 26 I.C, 822,

(2) T. C, Chowdury & Bros. v.
Girindra Mohan Neogi (1929) 56
Cal. 686; 121 1.C. 636.

8s.
194, 195
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Little, if any, direct authorily can be produced for this
rule (), but it is not open to doubl in English law. Were it
otherwise, no man would take the responsibilily of choosing an
agent for another withoul an express indemnity.

Ratification.

196. Where acts are dope by one person on

Right of person s behall of another, but without his

to acts done for him Kknowledge or authority, he may elect
without his authority. o ratify or to disown such acts. If
Effect of ratification.

he ratify them, the same effects will
follow as if they had been performed by his authority.

Conditions of ratification: “ On behalf of another.”—The
tules on this subjecl are now familiar in the Comamon Law., Some
of them are perhaps over-subtle, bul on the whole they are {for the
advaniage of commerce. Ratification must be by the person for
whom the agent professes to acl. *‘ Thal an act done for another
by a person not assuming to act for himself, but for such other
person, though without any precedent authorily whatever, becomes
the act of the principal, if subsequently ratified by him, is the known
and well-established rule of law. In that case the principal is
bound by the acl, whether it be {for his detriment or his advantage,
and whether it be founded on a loil or a conlract, to ithe same
extent as by, and with all the consequences which follow from,
the same act done by his previous authority '’ (5). But ‘‘ where
A. does an act as agent for B, without any communication with C,,
C. canhot, by afterwards adopting that act, make A. his agent and
thereby incur any liability, or take any benefit, under the act of
A (¢). ¢ Ratification in the proper sense of the {erm, as used
with reference to the law of agency, is applicable only to acts done
on behalf of the ratifier. And this rule is recognised in s, 196 of

the Indian Contract Act’’ (d). Ratification can be express or
implied from conduct (e). '

¢ A ratification of the unauthorised coniract of an agent can
only bes effectual when the contract has been made by the agent
avowedly for, or on account of, the principal, and not when it has
been made . . . on account of the agent himself »* (f).

(a) See, however, Cohill v. Dow- Sipgh v. Debi Dayal Sohu (1908)
son (1857) 3 C.B.N.S. 106; 1il 35 T.A. 48 atp. 58;12C. W. R
R.R. 565. 393, at p. 408.

(b) Wilson v. Twmmoen (1843) 6 (e) Bhawani Shankar v. Gordhan~
Man. & Gr, 236, at p. 243; 64 R. das A.L.R. 1943 P.C. 66.

R, 770, at p. 776, per Cur. (f) Per Cur. in Shiddheshvar v.
() Ib,, head-note.

Ramchandrovav (1982) 6 Bom. 463,
{d) Rajo Rai Bhagwot Dayal at p. 466, ¢

;
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A man cannot adopt by ratification an act which was not autho-
rised by him al the timec and did not purporl to be done on behalf
of any principal (g).

Since a ratification is in law equivalent to a previous autho-
rily, a person not*competenl {o authorise an act cannot give it
validily by ratifying it (4). .

‘ Ratification must be by an existing person on whose behalf
the contract might have been made at the time ' (). Thus a
newly-formed company cannot ratify an act done in its name before
it was incorporated (7). And where a time is limited for doing
an act, and A. does it on behalf of B, bul withoui his authority,
within that {ime, B. can ratify it only before the time has expired (k).

»

The person on whose behalf an act purporis to be done need
not be individually known to the agent¥it is enough if he is ascer-
tainable as owner of specified property or the like. A man may
effect an insurance on behall of all persons interesied, and any such
person may adopt the contract of insurance for his own share hy
ratification (I). A bailiff may receive the rent of land on behalf
of the unknown heirs of the last owner in possession, and those
heirs, when their title is ascerlained, can ratify his acts (m).

“ Acts done without knowledge or aiithority.”—An act done
by an agent in excess of his authority may also be ratified (m).
But ¢ there is a wide distinclion between ratifying a particular act
which has been done in excess of authority and conferring a gene-
ral power to do similar acts in future.”” Therefore the ratification
by a company of certain acts done by ils directors in excess of
the authority given to them by the articles of the company does
not extend the authority of the dircclors so as to authorise them to
do similar acts in future (o).

(g) Keighley, Moxted & Co. v. 2 M. & S. 485; 15 R. R, 317, And

Durant [1901] A.C. 240 (the deci-
sion of the C.A. which the H. L.
reversed, [1900] 1 Q.B. 629, was
certainly novel): Raghavachari v.
Pakkiri Mahomed (1916) 30 Mad.
L.J. 497, 501; 34 I.C. 760.

(k) Irvine v. Union Bank, of
Ausiralia (1877) 2 App. Ca. 366, at
p. 374; 4 1.A. 86; 3 Cal, 280.

(¢) Kelner v. Baxter (1886) L.R.
- 2 C.P. 174, at p,*185.

(f) In ve Ewmpress Engineering
Co. (1880) 16 Ch.D. 125; Ganesk
Flowr Mills Co. v. Puran Mal (1905)
Punj. Rec. no, 2.

(k) Dibbing v. Dibbins [1896] 2
Ch, 348. * -

() Hogedorn v. Oliverson (1814)

70

such ratification is good even after
known loss; Williasmns v. North
Ching Inswrance Co. (1876) 1 C.P.
D. 757.

(m) Lyell v. Kennedy (1889) 14
App. Ca. 437, at p. 456.

(n) Secretary of Stiate v. Kama-
chee Boye (1859) 7 M.I.A. 476,

(0) Irvine v, Union Bank of Aus-
tralia (1877) 2 App. Cas, 366, at p.
375; 4~ 1.A. 86; 3 Cal, 280, at p.
287: see also Pratt (Bombay), Lid
v. BE.D, Sassoon & Co. (1935) 60
Bom, 326; 37 Bom.,L.,R, 978; 161
I.C. 126, affirmed in (1938) Bom,
421; 174 1.C. 545; A.I.R. 1938 P.
C. 159.

8. 196.
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Retrospective effect.—Ralification, if effective ai all, relates
back to the date of the act ratified. If an action is brought in a
man’s name without his knowledge, he may adopt the proceedings
and make them good at any time before irial (p). The rule goes
so far that if A. makes an olfer to B. which Z, accepls in B.’s name
without authority, and B. afterwards ratifies the acceplance, an
attempted revocation of the offer by A. in the time between Z.’s
acceptance and B.’s ratification is inoperative (g). So long as
the professed agent purports io acl on behalf of the principal, it
15 immaterial whether in his own mind he intends the principal’s
benefit or not, and what his real motive and intention may be; nor
does it make any difference if the third party discovers before
ratification that the agent meant to keep the contract for himself (7).
In fact, the third party gets by the ratification exactly what he
bargained for.

But if Z pays money to B. as in satisfaction of A.’s debt,
and B., afterwards discovering that Z. had no authority, returns
him the money by agreement between them, A. can no longer adopt
the payment and rely on it as a discharge. A man is nol bound
to accepl payment of a debt, or satisfaction of any other obliga-
tion from a stranger io the contract, though, if B. had accepted
the paymeni with knewledge of Z.’s wani of authority, or
acquiesced in il afier he obtained that knowledge, he would have
been estopped from denying Z.’s authorily as against A. (s).

It goes without saying that if an offer is accepied by an agent
subject to ratificalion no contractual relationship with the princi-
pal comes into existence until ratification and therefore up to that
moment the offer can be withdrawn (#).

What acts cannot be ratified.—A transaclion which is void
ab initio cannot be ratified (u). This is illustrated in England
by a line of cases in company law marking the distinction
between irregularities capable of being made good if the act is
ralified by a general meeling, or the whole body of shareholders,

(2) Ancona v. Marks (1862) 7

(#) Re Tiedemann and Ledermann

H. & N. 686; 126 R.R, 646, The
action was on negotiable insfruments,
and the most plausible form of the
asrgument for the defence was that
the plaintiff was not the holder of the
instruments at the time of stiing,

{g) Bolton Partners v. Lambert
(1889) 41 Ch.D. 295, This decision
Has been freely criticised, but for the
present remains authoritative, It is
open to reconsideration in a Court
of last resort: see the judgment of
the Pfivy Council in Fleming v.
Bonk of New Zealand [1900] A.C.
572, 587. -

Freres 18991 2 Q.B. 66.

(s) Walter v. JTames (1871) L.
R. 6 Ex, 124, The language of Kel-
ly C.B. about “mistake in fact” is
not incorrect, but also not luminous,

55“) Watson v. Davies [1931] 1 Ch.
455,

(1) Mouji Ram v, Tara Singh
(1881) 3 All. 852 (not an ordinary
case of agency, but the principle is the
same) ; Madwra Municipality v. Ala-
girisomi (1939) Mad. 928; A.L.R.
1939 Mad. 957; Mst, Malam v. Mo-
han Singh ALR. 1935 Lah, 547; 158
1.C. 261.
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and acts not within the company’s objects as defined by ils original  8s.
constitution, and therefore incapable of being madc binding on 198, 197.
the company by any ordinary means known to the law (z). A
forged signature cannot be ratified; but a person whose signature
has been forged may be estopped from denying that a signature is
his, if for example, he has by his conduct induced the holder of a
bill or cheque to alter his (the holder’s) position (w).

Agents of Government.—Acts done by public servants in the
name of the Crown, or the Government of India, may be ratified
by subsequent approval in much the same way as private irans-
actions (sce Secretary of State v. Kemachee Boye (#) and Collector
of Masulipatam v. Cavaly Vencata (9)). In these cases the effect
may not be to create legal duties but, where the acts in question are
of the kind known ag *‘ acts of State,”’ to preclude courts of law
from enterlaining any claim founded upon them (2). Such acts
are political, and outside the scope of municipal law, and cannot,
in ordinary circumstances, occur within the jurisdiction.

19%7. Ratification may be expressed or mjay be
Ratification may be implicd in the conduct of the person
expressed or implied. opn whose behalf the acts are done.

o N *
Hlustrations.
{a) A., without authority, buys goods for B, Afterwards B, sells them
to C. on his own account. B.’s conduct implies a ratification of the pur-
.chase made for him by A,
(b) A., without B.’s authoriiy, lends B.’s money to C. Aftelwards B.
accepts mterest on the money from C. B.’s conduct implies a ratification
of the loan,

Express 1atification.—An express ratification cannot become
«complete uniil it is communicated; till then il is liable to
revocation (a). ,

Implied ratification.——Assent to an aci done on one’s behalf,
like consent 10 an agreement, may be conveyed otherwise than in
words (¢p. 5. 9, above) ; and taking the benefit of the transaction
is the strongest, as it is the most usual, evidence of tacit adopiion.
Accepting the results of the agent’s proceeding, whether obviously |
beneficial o the principal or not, will have the same effect (b).

{v) See Pollock on Contract, Ap-
pendix, Note D.
» () Brook v. Hook, L.R. 6 Ex.
89; McKenzie v. British Linen Co.,
6 App. Ca. 82, 99; Greenwood v.
Martins Bank [1933] A.C. 51.

(x) (1859) 7 M.I.A. 476.

(v) (1860) 8 M.I.A. 529, 554,

(8) Buron V. Denman (1847) 2
Ex, 167; 76 R.R, 554; see more in

Pollock on Torts, 14th ed., 90.

(a) Rajagopalocharyuly v. The
Secretary of State for India (1913)
38 Mad. 997, 1008; 22 I.C. 107.

(b) A. buys n speculative stock in
P.’s name without authority, thereby
involving P. in loss. It may be a
question of f{act whether money ulti~
mately realised by re-sale at a loss
and paid by A, to P. was taken by
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Ss. Where an ageni, without authority 1o do so, referred cerlain

197, 198, matters {o arbitration, and the principal, after knowledge of the

arbitration proceedings, acquiesced in them and did notl raise any

objection thereto, it was held that his conducl amounied to a
ratification of the reference (¢). .

198. No valid ratification cani

Knowledge requi- he mace by a person whose knowledge
it Tor vabd ratified. D yap g

tion. of the facts of the case is materially
defective. .

English authority is to the effect that a principal is not liable
for excessive or.irregular execution of his authorily (nor a fortiori
for a wholly unauthorised act done on his behalf) unless he ratifies
the act with knowledge-of the irregularity, or shows an intention
‘10 take upon himself, without inquiry, the risk of any irregu-
larity ’* (d). More lately the Privy Council laid down in general
terms thal ‘‘ acquiescence and ralification musi be founded on a
full knowledge. of the facts, and further it must be in relation to
a transaclion which may be valid in itself and not illegal, and to
which cffect may be given as againsi the pariy by his acquiescence
in and adoptlon. of the transaction " (¢). The two latler condi-
tions might perhaps have been more clearly expressed. Slill more
lately the Courl of Appeal in England has said: ‘¢ To constilute
a binding adoplion of acts a priori unauthorised these conditions
must exist: (1) the acts must have been done for and in the name
of 4be supposed principal, and (2) there must be full knowledge
of what thdse acls were, or such an unqualified adoption that the
inference may properly be drawn ihat the principal intended to
take upon himself the responsibilily for such acts, whatever they
were.”” Reluctant ratification by a solicitor of an unauthorised use
of his name which i§ represented as merely formal, and at the time

- reasonably appears so, will not make him, still less his firm, liable
for the loss caused to third persons by money having been taken
out of court under the assumed authority, and afterwards
misapplied (f). A. entrusted moneys to B, for investment, which
B. without the knowledge of A. used in his own business. The
Privy Council held that whether facts supporied the plea of a

P, in such a way as to amount to (e) La Bangque Jacques-Cartier v.
ratification or only as compensation La Bangue d’Epargne, etc. (1887) 13
dise from A.: Kadiresan Cheitiar v. App. Ca. 111. The appeal was from
Ramonathan Chetti, 102 1. C. 561; the Province of Quebec, but the
n A.LR. 1927 Mad. 478 (long unpro- principle is one of universal jurispru-
fitable report of complicated facts). dence.
¢c) Seiurjit Pertap Bohadoor v. (f) Marsh v. Joseph {18971 1
Z‘uglhm Gulab Koer (1897) 24 Cal. Ch, 213, 246, followed in Surendra

Nath v. Kedor Nath A I.R, 1936

(d) Lewis v. Read (1845) 13 M. Cal. 87; 63 CatL.J> 86; 161 L. C.
&W83467RR() 24, AhL.JE 8

Y
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novation or not, the doctrine of ratification could not be applied Ss.
s0 as lo turn a fund held in fiduciary capacily into a deposit on 198-200.
ordinary banking terms (g).
The Act does not expressly deal with the possible case of the
principal deliberately waiving inquiry so as to make the agent’s act
his own al all hazards. Such cases [all under the general rule {hat
a free agent may waive a legal advantage if he thinks fit, and there
is no reason to suppose that the English authorities would nut be
followed.

199 A person ratifying any
unauthorised act”done on his behalf
ratifies the whole of the transaction of
which such act formed a part.

It is obvious thal a man cannot at his own choice ratify part
of a transaction and repudiate the rest (k). The only possible
exceplion is in the case of the part repudiated being wholly for the
principal’s benefil, which is nol likely to occur. The general rule .
is that, ‘‘ where a ratification is established as o a part, it operates

as a confirmation of the whole of that particular iransaction of
the agent ’’: S.A. § 250

200 An act done by one person on behalf of
another, without such other person’s
authority, which, i{ dome with autho-
rity, would have the effect of subject-
ing a third person to damages, or of
terminating any right or interest of a third person, cannot,
by ratification, be made to have such effect ().

Illustrations.

(a) A,, not being authorised thereto by B., demands, on behalf of B.,
the delwery of a chattel, the property of B., from C., who is in possession
of it, This demand cannot be ratified by B ., SO 28 to make C. liable for
damages for his refusal to deliver (5).

(b) A. holds a lease from B., terminable on three months’ notice. C.,

,an authorised person, gives notice of termination to A. The notice cannot be
&"ﬁﬁﬁed by B., so as to be hinding on A. (k).

Effect of ratifying
unauthorised act for-
ming part of a tran-
saction.

Ratification of un-
authorised act cannot
injure third person.

(9) Murugappa Chetti v. Official
Assignee of Madras (1937) 64 1.A,
343; 40 Bom.L.R. 1; 170 I.C. 329;
A.LLR. 1937 P.C, 296.

~ (k) See Keay v. Fenwick (1876)
1 C.P.D. 745, 753. Authority is
really needless,

(#) Authority is not needed to
-show that this section does not ap-
ply where no #hird person would be
prejudiced; for illustration, if de-

sired, see Garapati Narasimudu v.
Basara Sankaram 85 1.C. 439; A.I.
R. 1925 Mad, 249.

(/) S. A. § 247. Cp. Bird v.
Brown (1850) 4 Ex. 786; 80 R.R.
775, where the act was stoppage in
transit, and the recognition of the
same rule in the House of Lords in
Lyell v. Kennedy (1889) 14 App. Ca.
437, 461, 462,

(k) Such a notice, m order to be
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This is the converse of the principle thai a voidable Lransac-
tion cannot be rescinded to the prejudice of third persons’ rights
acquired under 1t in good faith (J). Rightis of property cannot be
changed 1etrospectively by ratification of an act inoperative at the
time. The rule is also stated in the foim {hal ratificalion, {0 make
an act rightful which otherwise would be wrongful, must be at a
{ime when the principal could still have law{ully done it himsclf (m).
The ratification of a contract does nol give the principal a right
ta sue for a breach committed prior to the ratification (#). A, holds
a lease from two joint receivers, B. and C. B,, without C.’s autho-
rity, gives notice to quit to A. The nolice cannotl be ratified by
C. so as to be binding on A. (0).

Revooation of Autherity.

20 1. An agency is terminated by the principal
revoking his authority; or by the agent
renouncing the business of the agency;
or by the business of the agency
being completed; or by either the principal or agent dying
or becoming of unsound mind; or by the principal being
adjudicated an insolvent under the provisions of any Act
for the time being in force for the relief of insolvent
debtors.

This is English law, subject io the remark that there is little
authority as to the case of insanily, and it was formerly thought
that insanity of either principal or agent would delermine the
agency only if it had been judicially established by “inqui-
sition” (p). But it seems the true rule is that the principal’s insa~
nity in fact is sufficient to annul the agent’s authority (g). The
present seclion has, in any case, made the law clear in India, We
have to read it with the following ones to 210 inclusive, which
modify its effect in various ways.

Completion of business of agency.—The Allahabad and
Calcutia High Courts hold that where an agent for the sale of goods

Termination of

agency.

good, must be binding on all parties

concerned at the tme when it is
given: Right & DFisher v. Cuthell
(1804) 5 East, 4913 7 R.R, 752, from
which this illustration appears to be
simplified.

(#) The section i§ not exhaustive
of the general rules of the law on
the subject: see Thinnappa Chettior
v. Kyishng Rao A.I.R. 1941 Mad.
%: %340) 2 Mad. L. J. 7264 195 I.

{m) Bird v. Brown, supra, note

(n) Kidderminster v.
(1873) L.R. 9 Ex. 13.
. (o). Cassim Ahmed v. Eusuf Ha-
#8 Ajom (1916) 23 Cal, L. J. 453,
§4QI.C. 221, Joint receivers, unlike
Joint owners, should all join in giv-
ing the notice.

() Kent, Comm, ii, 645.

(2) So assumed in Yomge v.
Toynbee [1910] 1 K'B. 215, C.A.

Hardwick






