THE

INDIAN CONTRACT ACT

(ACT IX QF 1872).

WIIEREAS it is expedient to define and amend certain
parts of the law relating t{o contracts;

P ble, :
reamble 1t is hereby enac4ed as follows:—

PRELIM [NARY.

1. This Act may bhe called ti'le Indian Contract Act,
Short title, 1_872

It extends to the whole of British,
India; and it shall come into force on
the first day of September, 1872,

The cnaclments anentioned in the schedule hercto are

Enactments repeal- repcaled to the exteni specificd in the
ed. third colummn thereof,; but nothing here-
in contained shall affect the prowisions of any Statute, Act
or Regulation not hereby expressly repealed, nor any usage
or custom of trade, nor any incident of any contract (a),
not inconsistent with the provisions of this Acl.

Repeal.—The portion in italics has been repealed by the
Repealing and Amending Act, 1914. The Schedule also has been
repealed by the same Act,

Law anterior to Contract Act, Introduction of English Law
into India.—The charters of the eighteenth century which esta-
blished Courls of justice (&) for the three presidency lowns of

~

Extent.

Comumencement,

(3) The words “not inconsistent

Bugwandas (1891) 18 I,A. 121, at
with the provisions of this Act® are

p. 127; 18 Cal. 620, at p. 627. See

nol to be connected with the clause
“nor any usage or custom of {rade’”,
In the section as cited by the Privy
Council there is no comma after “con-
tract”: Irratdaddy Floiilla Co. v.

further under “ Saving of usage or
custom of trade, etc., below.

{b) These were at first the Mayors'
Courts, which, in Calcufta, were
supersedeg by the Supreme Court in
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Calcuita, Madras, and Bombay, introduced into their jurisdictions
the English common and statuie law in force at the time (¢) so
far as it was applicable to Indian circumstances (d). It is, however,
a matter of controversy whether Lnglish law was introduced by
the charter of 1726 (13 Geo. L) so as to extend to India the statutes
passed up to that date only, or subsequently also by the charters of
1753 and 1774 so as {o embrace statuies up to 1774 (e).

Introduction of native Law of Contract into India.—The
indiscriminate application of English law to natives ol India within
the jurisdiction of the Suprege Courls led to many inconveni-
ences (f). To obviate this, the statute of 1781 (21 Geo. IIL c. 70,
s. 17) empowered the Court at Calcutta (being thert the Supreme
Court), and the statute of 1797 (37 Geo. IIL c. 142, s. 13) empowered

1773, and finally by, the High Court
in 1862, The Mayors’ Couris in
Madias and Bombay were feplaced,
in 1797, by the Recorders’ courts. The
Recorder's Court g Madras was
abolished in 1799, and that in Bembay
in 1823, and a2 Suprcme Court was
established in its stead, which again
was superseded by a High Court in
both places in 1862,

{¢) Though this view of the in-
troduction of Eunglish law into India
was pronounced incorrect and un-
reasonable by the Indian Law Com-
missioners in their celebrated lex loci
Report of 31st October, 1840, it may
now be taken as an accepted doctrine,
The Commissioners maintained that
neither the Hindu nor the Maho-
medan law was the lex loci of British
India, as it was so intetwoven with
religion as to be unfitted for per-
sons professing a different faith, and
they held that, there being no lex.
loci, the English law bhecame {pso
jure the lex.loci when any part of
British India became a possession of
the British Crown, and binding upon
all persons who did not belong Lo the
Hindu or Mahomedan community.
They recommended the passing of
an Act declaring a lex loci for
British India founded on the English
Law, but the recommendation was
never carried into effect, See in
this connection Naorofi v. Rogers
(1867) 4 B.H.C, |, 17—26; The
Indian Chief (1801) 3 Robinson
Adm. pp. 28, 29, where Lord Stowell
showed 2 much juster understanding

»d

than the Indian Law Commissioners
of the mature of Asiatic personal
law; and the cases cited in the next
noie,

(d) Thus it has been held that the
Statute of Morimain, 9 Geo, TI.
c. 36, does not apply to India (Mayor
of Lyons v, Last India Co. (1836)
1 M.I.A. 175; 43 R.R, 27, 83);
similarly the law as to {orfeiture for
sticide (Adv.-Gen. of HBengal ¥.
Ranee Swurnomoye Dossee (1863) 9
M.I.A, 391) and the law as to main-
tenance and  champerty (Ram
Coomar v. Chunder Conto Mooker-
jee (1876) 4 1.A, 23) do not apply
to India, as not being applicable to
Indian circumstances,

(e) This question has not only an
historical interest, derived f{rom the
trial and conviction of Nuncomar
under the English statute of 1728 (2
Geo. II, ¢, 25)., According to the
view that only the stalutes up to 1726
were introduced into India, the con-
viction under ﬂ'mi statute of 1728
would be illegal.” It would, how-
ever, be legal* according to the other
view, and that view was maintained
by Sir James Stephen in his Nun-
comar and Impey, vol. ii, See Ilbert
grsx the Government of India, pp, 34,

(f) Gawell's Courts and Legisla-
tive Authofities in India, 6th ed,
p. 55. Under the Regulating Act,
1773} the Supreme Court of Calcutta
practically exercised a general juris-
diction over the whole of Bengal,
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the Courts of Madras and Bombay (being then the Recorders’ Courts),
to determine all actions and suits against the inhabitants of the said
towns, provided that their succession and inheritance to lands, rents,
and goods, and all matters of comiract and dealing between party
and party, should be determined in the case of Mahomedans by the
laws and usages of Mahomedans, and in the case of Gentoos
# (Hindus) by the laws and usages of Gentoos, and where only one
of the parties should be 2 Mahomedan or Gentoo by the laws and
usages of the defendant (g). The effect of these statutes was to
supersede English law so far as regards Hindus and Mahomedans
in the case of contracts and other malters enumerated in the statutes,
and to declarg the right of Hindus and Mahomedans to their own
Jaws and usages, The result was that in a suit on contract, fofr
instance, between Hindus, the Hindu law of contract was applied,
and the Mahomedan law in the case of a contract between
Mahomedans, and this continued up to the enactment of the Indian

Contract Act. . .

Native Law of Contracts as administered by High Courts.—
The statuie of 1781 applied to the Supreme Cowrt at Calcutta, and
the statute of 1797 applied to the Recotders’ Courts in Madras and
Bombay. In 1862 High Courts were established for each of the
presidency towns of Calcutta, Madras, and Bombay, but the saine
personal law continued to be adminisiered to Hindus and Maho-
medans, and is administered to them even at the present day subject
to legislative enactments. Turning to matiers of contract, the
Hindu law of contract was in fact applied by the High Courts in .
the exercise of their original jurisdiction 1o Hindus, and the Maho-
medan law to Mahomedans, up to the passing of the Contract Act
in 1872, although the Courts to which the statutes of 1781 and 1797
were applicable had been abolished. S The preservation of this juris-
diction appears to be accounted for by the charters of the High
Courts. Taking the case of the Calcutta High Court, the combined
effect of the Letters Patent of 1862 (cl. 18) and of ,the amended
Letters Patent of 1865 (cl. 19) (%) was to render it incumbent upon
the High Court to apply in the exércise of its ordinary original civil
jurisdiction the same low or equity that would have been applied by
the Supreme Court. Now, ihe law or equily applied by the Supreme
Court being under the statute of 1781 the Hindu law of contract to
Hindus, and the Mahomedan law of contract to Mahomedans, the
provision in that statute for applying the native law of contract to

(g) For similar Indian enact- the exercise of its ordinary original

ments, see note (1), infra.

(k) “And we do further ordain
that with respect to the law or equity
to be applied to each case coming bes
fore the said High Court of Judi-
cature at Fort William in Bengal in

civil jurisdiction, such law or equity
shall be the law or equity which
would have been applied by the said
High Court to such case if these
Letters Patent had not issued.”
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natives became incorporated by implication in the charters of 1862
as well as 1865, and in this manner that provision came 1o have effect
in ithe High Court., This was, however, subject to the legislalive
powers of the Governor-General in Council as provided by the forty-
fourth clause (¢) of the charter of 1865. The Indian Legislature
had, therefore, the power 1o alter by lcgislative cnactment the provi-
sions of cl. 19 of the charter, and this is done in the case of contracts
by ihe Indian Contract Act. The result is that notwithstanding the
provisions of cl. 19 of the charter of 1865, which directs the High
Court 1o apply the same law or equity that would have been applied
by the Supreme Court (i.e., to apply, inter alig, the native law of
contract to natives), the High Couri has now io admipister the law
as laid down in the Indian Contiract Act, whether the parties to the
suit be Hindus, Mahomedans, or otherwise (f). In other words,
the ““ law or equity ”’ required to be administered by the High Court
under cl. 19 of the amended Lellers Palent is, in matiers of contract,
modified by the Indian Contract Acl and other enaciments relating
to particular contracts. Subject, however, 1o any law made by the
Governor-General in Council, the High Courts are still bound, in
the exercise of (hfir ordinary original civil jurisdiclion, to apply
the native law of coniract to natives as comprised in the expression
“law or equity " in cl. 19.

As 1espects the High Courts in Madras and Bombay, the statute
of 1797 conlained a provision similar 1o that of the statute of 1781 for
applying Hindu law to Hindus and Mahomedan law to Mahomedans,
The statute of 1797, however, applied to the Recorders’ Courts in
" Madras and Bombay. Those Courls were superseded by a Supreme
Court in Madras in 1799, and in Bombay in 1823. The charter of
the Supreme Court of Madras and that of the Supreme Court of
Bombay contained similar provisions for the application of Hindu
and Mahomedan law. The “mw or equity ” administered by the
Supreme Courts in Madras and Bombay thus consisted in the appli-
cation of Hindu law 1o Hindus and Mahomedan law to Mahomedans,
and the same*” law or equity ” is directed to be applied by the High
Courts in Madras and Bombay, by virtue of their charters (which
closely resemble those of the Calcuita High Court), to cases coming
before those Courls in the exercise of their ordinasy original civil
jurisdiction. S. 17 of the statute of 1781 and.s. 13 of the statute
of 1797 referred to above have been repealed by the Government of
India Act, 1915. S. 112 of the latler Act reproduced the sections

(i) “And we do further ordain

and declare that all the previsions of
these our Letters Patent aie subject
to the legigiative powers o©f the
Governor-General in Council, exer-
cised at the meetings for the purpose
of making laws and regulations, and
also of the Governor-General in

-~
»~

cases of emergency under the provi-
sions of an Act of the tweniy-tourth
and twenty-fiith vears ¢i our 1eign,
chapter sixty-seven, and may be m all
resg,ccts amended and altered there-

() See Madhub Clusder v, Raj-
coamar Doss (1874) 14 B.L.R. %.
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almost verbatim. This section in turn has been repealed by the
Government of India Act, 1935, and reproduced in sec. 223 of

that Act.

Law administered in Mufassal Courts.—~The old Bengal
Regulation III of 1793 (s. 21) direcied the Judges in the Zilla and
City Courts in cases where no specific rule existed to act according

to justice, equity, and good conscience.

Similer provisions occurred

in the Madras Regulation II of 1802, s. 17. Both these regulations
are now repealed, but the direction to act, in the absence of any
specific rule, acecording to justice, equity and good conscience, still
retains its place in the Bengal Civil Courts Act, 1887, s. 37, and in
the Madras Civil Courts Act, 1873, s. 16.

As to the Courts in the Mufassal of Bombay, the Bombay Regu-
lation TV of 1827, s. 26, which is still in force, provides that the law
to be observed in the trial of suits shall be Acts of Parliament and
Regulations of Government applicable 1o the case; in the absence of
such Acts and Regulations, the usage of the countiry in which the
suit arose; if none such appears, the law of the defendant, and in
the absence of specific law and usage, equity and good couscience.

The expression “ justice, equity, amd good conscience *’ has been
interpreted to mean the rules of English law so far as they are appli-

cable to Indian society and circumsiances (k).

This expression also

occurs in Indian Acts relating to Civil Courts in other parts of British

India (1).

Applicability of the Act.—The second clause of s, 1 of the
Acl says in the most general terms thal the Acl is to extend to the
These words are large enough to include all

whole of British India.

Courts and persons of all denominations.

(

provides that nothing conlained in the Act shall affect the provisions

of any statute not thereby expressl

The third clause of s. 1’

repealed. The schedule of the

Act enumerates the enaciments repealed by the Act, but this enmune-
ration does not include the provision in the siatutes of 1781 and 1797
directing Hindu law to be applied to Hindus and Mahomedan law

(k) Waghela Rajsanji v. Shekk
Masludin (1887) 14 1.A. 89, 96;
i1 Bom. 551,#561; Dade v. Babaji
(1865) 2 B.H.C. 36, 38; Webbe v,
Lester (1865) 2 B, ¥L.C. 52, 56.

() The Bengal, Agra and Assam
Civil Courts Act, 1887, 5. 37; the
Punjab Laws Acl, 1872, s, §; the
Central Piovinces Laws Act, 1875,
ss. 5, 6; the Oudh Laws Act, 1876,
s. 3; and the Burma Laws Aci, 1895,
s. 13. Originally the words were
synonymous with the rules of natu-
ral reason, or the law of nature; but
“an Englishman would naturally
interpret) them ‘“as meaning such

rules of English law as he happened
to know and considered applicable to
the casc”. Ilbert, Government of
India, Zud ed. 330. Thus the Com-
mon Law has acquired in India a
kind of moial predominance like that
which Roman law obtainud, under
the name of “wrnilen reason,” in
various regions of Continental
Europe where it was not 1ccognised
as having positive authority, especi-
ally in the customary law provinces
of France under the old monarchy,
Cp. Pollock, The Expansion of the
Common Law, pp. 132—134.

-
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f
to Mahomedans. This circumstance gave rise, in Madhudb Chunder
v. Rajcoomar Doss (m), 1o a question as to the applicability, of the
Contract Act to Hindus in cases coming before the High Court in
the exercise of its original civil jurisdiction. The parties to the suit
were Hindus, and the case came before the High Court of Calcutta
in the exercise of its original civil jurisdiction. On behalf of the
plaintiff it was contiended that the Contract Act did not apply, and
that the case was governed, as provided by s. 17 of the statuie of
1781, by the Hindu law of contract, which, it was alleged, did not
render an agreement in restraint of trade void, as was done by s. 27
of the Act. It was, however, helg that the Act did apply to Hindus,
having regard to the general words used in cl. 2 of the section; as
respects lthe non-repeal of the statute of 1781, it was said that it was
not necessary io repeal it, as the Supreme Court to which it applied
had been abolished, and there was nothing lefl to which it could apply.

,  Scope of the Act.—The ContraclL Act does not profess to be a
complete code dealing with the law relating to contracts. As appears
from the preamble, the A& purports to do no more than define and
amend certain paris of that law. No doubt it ireats of particular
contracts in separafe chapters, but there is nothing to show that the
Legislature intended to deal exhaustively with any particular chapter
or subdivision of the law relating to contracis (»).

In Ramdas v. Amerchand & Co. (0) the poini for decision was
whether a railway receipt was an “ instrument of title ” within the
meaning of s, 103 of this Act. It was econiended thai it was nol,
for the following reasons: First, that the Indian Contract Act was
*primarily a congolidating Act, and therefore ought, in default of a
clear expression to the cofifrary, to be read as embodying the law as
existing when it was passed. Secondly, that it was improbable that
the Indian Legislature could have iaken the lead in a legal reform for
which English had to wait until®the passing of the English Factors
Act of 1877. In dealing with these arguments, the Privy Council said:
“ Their Lordships cannot attach any weight to either consideration.
The Indian Cobniract Act recites the expediency of defining and
amending cerlain parts of the law relating 1o contracts. It is there-
fore an amending as well as a consolidating Act, and beyond the
reasonable interpretation of its provisions there is no nleans of deter-
mining whether any particular section is iniended to consolidate or
amend the previously existing law. Again their Lordships do not

“

(m) (1874) 14 B.L.R. 76.

(n) Irrawaddy Flotidia Co. v.
Bugwandas (1801) 18 I.A. 121; 18
Cal. 620, 628, §29, cited in Jwaladutt
R. Pillani v. Bonsilal Motila] (1929)
56 1.A. 174, at p. 178. “The Act,
so far as it goes, is exhaustive and

2 imperative”: Mohori Bibee v,

Dhurmodas Ghose (1903) 30 I.A.
114, 125; 30 Cal. 539, 548; Gajanan
Moreshwar v. Moveshwar Madan
A IR, 1942 Bom. 302; 44 Bom.
L.R. 703; 203 1.C. 261,

(p) (1916) 43 I.A. 164, 170; 40
Bom. 630, 636.

~
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see any improbability in the Indian Legislature having taken the
lead in a legal reform. Such a reform may have been long recog-
nized as desirable without an opportunity occurring for its embodi-
ment in a legislative enagtment, and it may well be that the opportu-
nity occurred sooner in India than in this country, where the- calls
for legislative action are so much more numerous.”

How far native Law of Contracts is still in force.—As stated
above, the Contract Act does not cover the whole field of contract
law. In cases, therefore, not provided for by the Contract Act or
other legislative enactments relating to particular contracts, it is
incumbent upon the High Courts, in the exercise of their original
jurisdiction, to.apply the Hindu law of contract to Hindus and the
Mahomedan law of coniract to Mahomedans. This is because of
the provisions of the charters of those Courts noted above, which
substantially continued the direction in this respect of the Acts of
1781 and 1797 (p). As an instance of the abgve proposition may
be mentioned the rule of the Hindu law of contract known as
damdupat, according to which interest exceeding the amount of the
principal cannot be recovered at any one time (g). This rule is
still in force in the Bombay Presidency (#) and in the presidency
town of Calculta (s), but it is not recognised outside that town ()
or in the Madras Presidency (#). There is, however, a difference
of opinion as to whether the rule is abrogated by the Transfer of
Property Act, 1882 (%), as regards interest on mortgages governed
by that Act. It has been held by the High Court of Madras that it
is (w) : by the High Court of Bombay (#) and Calcutta (y), that

Bom, 227; Gopal Ramchandra v.

(#) It will be seen from what is

said above that the statement in
Ilbert, Government of India, 2nd ed.
p. 327, is not formally accurate so
far as it implies that these provisions
are still in force by virtue of the
Acts themselves: yet in Madhwa Sid-
hanta v. Venkataramanjuln (1903)
26 Mad. 662, 670, the Act of 1797
was assumed to be still in force,

(¢) See The Rule of Damdupat,
by Framjee R, Vicajee, in Jowurn.
Sor. Comp. Legisl, for December,
1900, at p. 464.

(v) Dhondu v. Narayan (1863) 1
B.H.C. 47; Khushalchand v. Ibra-
kim  (1866) 3 B.H.C.A.C., 23;
Nuathubhat v. Mulchand (1868) 5 B.
H.C.A.C. 196; Hakmae Manji v.
Meman Ayadb (1870) 7 Bom.H.C.
0.C. 19; Pgvanage v, Govind (1873)
10 Bom.H.C. 382; Raimchandra v.
Bhimrav (1877) 1 Bom. 577; Gonpa
v. Adarji (1877) 3 Bom. 312;
Dawood v., Vullubhdas (1893) 18

(1883) 12 C.L.R. 390,

Gangaram Anand Shet (1895) 20
Bom. 721, over-ruling Shei Gonesh
v. Keshayrav (1890) 15 Bom. 625;
Horilal v. Nagar (1896) 21 Bom.
38; Ali Saheb v. Shabji (1895) 21
Bom, 85.

(s) Nobin Chunder v. Romesh
Chunder (1887) 14 Cil. 781.

{t) Het Naram v. Ram Deni

(u) Amnaji Rou v, Ragubat (1883)
6 Mad.H.C., 400.

(v) See s3s. 86 and 88 of the Act.
Both these sections have been repeal-
ed by the Code of Civil Procedure,
1908, and are rcproduced in that
Code in O, 34, rr. 2 and 4,

(w) Madhwa Sidhanta v. Venkaia-
remanjuly (1903) 26 Mad. 662.

(#) Jeewanbai v. Manordas (1910)
35 Bom, 199,

(v) Kunja Lalv. Narsamba (1915)'
42 Cal. 826; 31 I.C. 6,



8 THE INDIAN CONTRACT ACT.

it is not. Another instance is the rule applicable o Flindus govemz:d
by the Mitakshara law in the Bombay Presidency, that in the case
of a debl wrongfully withheld afler demand of payment has been
made, inlerest becomes payable from the date of demand by way of
damages. This rule, according to the Bombay High Court, is nol
affected either by the Interest Act, 1839, or by the Conlract Act (2).
The rule, however, is not applied to Hindus in the Madras Iresi-
dency (o). Bul such cases are very few, and the native law of con-
tract may, for all practical purposes, be regarded as having been
superseded by the Contract Act and other enactments rclaling to
particular coniracts,

L]

Acts and Regulations not expressly repealed.—The laws
made by the Legislatures for the Presidencies of Bengal, Madras,
and Bombay, before the date of the Government of Tndia Act, 1833
(3 & 4 Will. IV, c, 85), were known as * Regulations.” The stalute
of 1833 established a legislature for the whole of Rritish India, and
the laws made under jhat statute, and the subsequent enaciments
modifying that statute, are known as “ Acls” As regards the Regu-
lations, it may be stated Fat a major part of them has been repealed
by subsequeni Indian legislation. Among the Acts rclaling to parti-
cular contracts and not expressly repealed by the Contract Act may
be ientioned the following ; the Interest Acl, 1839, the Usury Laws
Repeal Act, 1855, the Tndian Bills of Lading Act, 1856, the Wotk-
man’s Breach of Contract Act, 1859 (now repealed), the Merchant
Shipping Acts (Iinglish) of 1854 and 1859, the Carricrs Act, 18065,
and the Policies of Insurance Assignment Act, 1866 (now repealed).
The Acls enumerated above were passed before the cnaclment of
the Contract Act. Among the Acts dealing with particular contracts
and passed after that date may be noted the Negotiable Instruments
Act, 1881, the Transfer of Property Act, 1882, Merchant Shipping
Act, 1883 (now repealed), tise Indian Emigration Act, 1883 (now
repealed) and the Indian Railways Act, 1890.

Saving of usage or custom of trade, etc.~The term * usage
of trade ’ is to be understood as referring to a particular usage to
be established by evidence, and perfeclly distinct from that gencral
custom of merchants which is part of the law of the realm and is
to be collected from decisions, legal principles, and analogies, and,
according 10 the opinion now received, can slill be increased by proof
of living general (not merely local) usage (5). Such-a usage remains
unaffected by the provisions of the Act, even though il may be in-
consistent with those provisions, Both the reason of the thing and

(2) Sounadanappa v. Shirbasawa (b) See Bechuonaland Explora-
{1907) 31 Bom. !_554. tion Co. v. London Trading Bank
(a) Subremanic diyor v. Subra- [J1B98] 2 Q.B. 658; Edelsiein v.
manis -Aiyar (1908) 18 Mad.L.J. Schuler & Co. {1902] 2 K.B, 144,
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¢

the grammatical consiruction of the section (¢) require that the
words “not inconsistent with the provisions of this Act” should
not be connected with the clause “ nor any usage or custom of {rade,”
and apply only to the immediately preceding words ‘‘ nor any inci-
dent of any contract.” This view was taken by ihe Privy Council in
Irrawaddy Flotille Co. v. Bugwandas (d). The contrary seems to
have been assumed by the Bombay and Calcutta High Courls in two
earlier cases (¢). Doth these cases were considered by the Privy
Council in the above case. In boih these cases, again, the opinion
was cxpressed-by the Bombay and Calcutta High Courts that the
liability of a common carrier undexr the common law of England,
which renders him liable for all loss or damage to goods except when
caused by ilhe aclt of God or the King’s cnemies, was a “usage of
trade,” the one Court holding that it was inconsistent, and the other
that it was consisteni, with the provisions of the Contract Act. In
the Trivy Council case cited above, their Lordships were inclined
to the opinion that the liabilily of a commoncarrier under the English
common law as an insurer of goods was not a usage of trade, but
an “incident ”’ of the contract quile consistent witll) the provisions of
the Acl. Such an incident is not inconsistent with the provisions of
ss. 151 and 152 of the Acl, having regard lo the words *“in the
absence of any special contract” eccurring in s. 152. All these
cases are considered more fully in the notes 1o s. 151. See also as
to “usage of trade” in the case of High Court attorneys, s. 171
and In re McCorkindale (f), there cited.

Not inconsistent with the provisions of this Act.—A stipu-
lation in a coniract of guarantee that the surety shall not have the
benefit of s. 133 has been held to be inconsistent with the Act ().

Evidence as to usage of trade—In this conncclion may be
noted the provisions of s. 92 (5) of #ie Indian Lvidence Act, 1872,
which cnacts thai, though a coniract may be in writing, oral evidence
may be adduced {o prove any usage or cusiom hy which incidents
not expressly mentioned in the contract are usually angexed to con-
tracts of that description, provided that the annexing. of such incident
would not be repugnant o, or inconsistenti with, the express ierms
of the contract {h). And further such incident should not be in-

(c) Tn the ~ction a» cited by the
Privy Council, there is no comma
after “coniract”: see (1891) 18
I.A. 121, at p. 127.

(d) (1891) 18 I1I.A. 121, 127; 18
Cal. 620, 627.

(e) Kuversi v. The Great Indian
Peninsule Roilwey Co. (1878) 3
Bom. 109, 113; Mooithore Kant
Shaw v. The India General Steam
Navigation Co. (1883) 10 Cal. 1667
185.

(f) (1881)«6 Cal. 1.

2

The excep-

tion cannct of course apply unless
theie is a trade, e.g., the profession
of a barrister is not a liade- Nihal
Chand v. Dilawar (1933) 55 All.
570; 143 1.C. 727; A.T.R. 1933 Al,
417 (F.B.).

(g) Chitguppi & Co. v. Vwinavak

~Kasinath (1921) 45 Bom. 157; 58

I.C. 184.

() Sce Ruitonsi Rowji v. Bombay
United Spinning and Weaving Co.
{1917) 41 Bom. 51B, at pp. 538, 540;
37 1.C. 271,

S »
® L)



10 THE INDIAN CONTRACT ACT.
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consistent wilth the general provisions of the Contract Aci, having
regard to the words “ nor. any incident of any contracl not incon-
sistent with the provisions of this Act.” This is a reproduction of
the English law on the subject (). As 1o the cvidence necessary to
prove a usage of trade, it is enough if it appears to be so well known
and acquiesced in that it may be reasonably presumed to have been
an ingredieni imported by the parties into their contract. To prove
such a usage, there needs not either the antiquity, the uniformity, or
the notoriety of custom in its technical sensc; the usage may still be
in course of growth, and may require evidence for its support in
each case (7). See also Evidence Act, s. 13 (b).

Sections referring to usage or custom ofetrade.—S. 190
enacts that an agent cannol delegaie his authority to another unless
allowed by the “ ordinary custom of trade.” Similarly an agent is
bound, in the absence of directions from the principal, to conduct
business according to “ the custom which prevails in doing business ”
of the same kind at the place where the agenti conducts such business
{s. 211). It may here be observed that the expression “ usage or
custom of trade® wused in s. 1, as well as the sections referred to
above, relates 1o a particufar usage as distinguished from a general
or universal usage. A general usage pervading all trades has no
binding force, if it is inconsisienli with the provisicns of the Act.
A general usage is equivalent to a gencral law, and no gencral law
or usage in coniravention of the general law laid down by the Contiact
Act can be consistent with the validity of the Act itself (%).

Choice of law governing contract.—IL may be doubtful what
law is to be applied 10 decide on the validity or the interprelation of
a contract, or both, as where the contiract is made in one jurisdiction
and 1o be performed in another, or is sued on in a jurisdiction where
it was not made or to be performed. The Act does noil deal with
questions of this kind.

In ordinary circumstances the proper law of a contract (lo use
Mr. Dicey’s convenient expression) will be the law of the country
where it is made (I). But where a contract is made in one country

(i) Per Cur., in Brown v. Byme (k) Moothora Kant Shaw v. The
(1855) 3 E. & B. 715; 23 L..]J.Q.B. Indic Genergl Steam Navigation Co.
316; and in Humfrey v. Dale (1857) (1883) 10 Cal. 166, 185. See also
7E. & B. 274; 26 L.J.Q.B, 137, Meyer v. Dresser (1863—4) 16 C.B,
140. N.S. 646; 33 L.J.C.P. 289, where

() Juggomohuwn Ghosev, Manick- Erle C.J. said: “IL is a contradic-
chand (1859) 4 W.R. 8, 10; 7 M.I. tion to say the law does not give the
A. 263, 282; Wittenbaker v..Gals- right, and yet that there is a univers-
taun (1917) 44 Cal. 917, at p. 925; ally established usage to allow it. A
431.C. 11 universal usage cannot be set up

The allowance of new usage in- against the general law.”
volves the possibility of allowing ¢ (I) The English authorities will be
change in previous usage: Moult v. found collected in Dicey, Conflict of
Halliday [1898]1 1 Q.B. 125, 130. Laws, 5th ed,, Rule 155; The classi-

o —
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the remark that it professes to be an interpretation clause, but really
declares a considerable part of the substantive law. Morcover, the
propositlions it lays down are by no means confined {o principles of
universal jurisprudence, but embody several conceptions which are
peculiar to the Common Law, or of peculiar imporiance in it. We
learn from cls. (a), (b), (¢), (e), and (f),that an agreement is a pro-
mise or a set of reciprocal promises; thai a promise is formed by the
acceplance of a proposalt and that there must be a promisor who
makes the proposal and a promisee who accepts it. In the case of
reciprocal promises each pariy is a promisor as to the promise he
makes and a promisee as (o that which he receives; he is both propo-
ser and acceplor, proposing to become liable and accepting the other’s
liability. The mutual proposals of the two parties become promises
by mutual acceplance; whatever may have happened before the pro-
mises are exchanged is merely preliminary negotiation, and does not
enter into the legal analysis of the transaction.

Proposal and promise.—The word “ pwoposal ”’ 1s synonymous

“in English use with “ offer.” But the language of these definitions
appears to confine “ proposal ”’ to an offer to be bouad by a promise.
Thus a man who offers 46 sell and delive?, then and there, cxisting
portable goods in his immediate control, such as a book or a jewel,
does not offer a promise but an act, and if the other party lakes the
goads on the spot and becomes Tiable to pay for them, he (the buyer)
is the only promisor (#). In such a case the seller would seem not

1o make a proposal within the terms of the Coniract Act.. But in.

England no one would hesitate to say that he offers (or proposes,
though this word is less usual) to sell his goods. A quotation of
prices is not an offer, but an invilation for offers (u); the same is
true of many common forms of adverlisement.

+The Act does not say, but it seems {o imply, that every promise is
an accepted proposal: In the Common Law this is not so, for a
binding promise may be made by deed, that is, by writing under seal,
without any communication belween ihe parties at all. This is be-
cause the dced, as an ancient formal method of proof, wis conclusive
against its maker. It was introduced al a time when, under the
archaic procedurg still in force in the eleventh and iwelfth centuries,
all proof had to be conclusive or nothing. The party’s solemn admis-
sion that he was bound originally excluded all defence. It still dis-
penses, in England, with positive proof of any ulterior ground of
liability (¢). But the practice of execuling deeds in the English form

() We assume for simplicity’s
sake that there is no guestion of war-
ranty, as in {act there ofien is none,

(%) Mylappa Chettiar.v. Age Mirsa
Mohemed Shirasee (1919) 37 Mad. .
L.J, 712; 54 1.C. 550; cp. Secretary
of State v. Madho Ram (1928) 10

(]
Lah. 493, 502; A.I.R. 1929 Lah.
114,

{) This is subject to dine import-
ant qualification that specific perfor-
mance of a merely voluntary cove-
nant wilk not be manted, 1n most

Americéh jurisdicttons the pecultar-

-
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and the legal doctrines exclusively applicable to such instruments
have never been introduced in India. 'We have, therefore, no occasion
to dwell on them here. There is nothing analogous io them in the
provision of our Act (s. 25, sub-s. 1, below) for sanctioning certain
voluntary agreements by registration. It is also difficuli at first
sight to say, without’ doing some violence {0 language, that in the
common affairs of life a promise is always an accepled proposal.
Take the case of a man offering to sell and deliver goods on credi,
then and there, {0 another who at first does not want {he goads, but
is finally persuaded to take them at a price named by the seller.”
Here the seller delivers the gooqds and receives in exchange the buyer’s
promise {o pay for them. Now the buyer’s promise has never been
a proposal; the seller offered 1o sell, and the buyer accepted the offer
by taking the goods and pledging his credit. It may be said, how-
ever, that the buyer must be deemed to adopt the seller’s terms at the
last moment before delivery of the goodst¢ TFor the seller will not
deliver them unless he knows that he will getl the buyer’s promise to
pay for them; and the nly way in which he can be sure of this is
the existence of a proposal from the buyer to become liable for the
price, which proposal .wil] become a promise on the goods being
delivered../ Further, it may be said that this is the only way in which
the promise can really be simullaneous with the performance for
which it is exchanged, as the theory of the Common Law requires
it to be. Doth these reasons (though the force of the latter appears
to be desiroyed in British India by sub-s. (d), as we shall see) ap-
pear to be sound, and sufficient on principle to justify the language
of the Act. The case of mutual promises will be considered when
we come to it under sub-s. (d).

Promise and Consideration.—Again, the technical use of the
word ‘‘ promise ” in the Act js far marrower than the popular use,
Expfess words of promise may be and ofteri are in law no more than
a proposal (). In common life many promises are made, and re-
garded as n}grally binding between one person and another, without
any “ view t0 obtaining the asseni of that other ”” to the contents of
the promise. In common speech no one thinks of acceptance by the
promisee as being an essential condition which must be satisfied be-
fore a declaration of intention amounts to a promise. It may be
asked, then, why the word *‘ promise” should'not have retained its
literal and proper meaning, and further why all deliberate promises
should not be binding, subject to necessary exceptions and regula-
tions. For example, a promisor could not be held to remain bound

law concerning the form and effect day, is not a promissory note but a
of deeds has been altered by legisla- mere proposal for a loan. Dhond-
1ion. bhot v, Almaram (1889) 13 Bom,

(w) Thus a letter requesting a &69; Narayonasemi v. Lokambalam-

lgan of money, and promising ie- mal (1897) 7 Mad.L.J. 220,
payment with interest on a* certain .
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¢ !
if the promisee refused 10 accept; and some rules of evidence would
be required by way of caution, so that men should not be burdencd by
legal obligations in consequence of hasty or trifling words which the
other party had no moral right to [ake seriously. The answer is that
the way thus suggested has indeed been taken by other systems of
law, and especially the modern Roman law, which has been adopted
on the continent of Europe and in the kingdom of Scotland, but the
common law has taken a distinct road of its own. Apart from the
peculiar case of a promise made by deed, English law will not enforce
a promise unless il was given for value, that is, not necessarily for
an adequate value, but for somethinmg which the law can deem of
some value, and the parlies treat as such by making it a subject of
bargain. The value so received in exchange for the promise may
consist in present performance, for example the delivery of goods,
or it may itself be the promise ol a performance to come, These
elements are embodied in the definition of consideration by cl. (d)
of our section. This clause is especially gpen to the remark that
what purports {o be inlcrpretation of terms is really substaniive
enactmeni. Only in s. 25, however, with parlig] anticipations in
ss. 10 24 _does it appear for what purpose the nolion and
definition of consideration have been introduced.

" Definition of Consideration.—The terms of the Indian defi~
nition must now be examined. They do not appear to follow those
of any authoritative English exposition; they expand, with only
verbal differance, those of one of the explanations in the Commis-
sioners’ original draft (#). Whether it was so intended by the
framers or not, some of the terms arc capable, in their literal inean-
ing,, of restoring a docirine which was long ago finally disallowed
in England, and, moreover, .they have been held to have that effect.
We take the material phrases in order,

15

“ At the desire of the promisor.”—The act constituting the
consideration must_have been done at the desife or request oi fhe
Bromisory 45 when a person contracts a miatfiage i copsideration of
a promise Of d setffement (¥). An act done at the.desire of a third
party is not a_consideration. Thus a promise by the deféndants to
pay to the plainfiff @ commission on articles sold through their

() S. 10, expl, 3: “ A guod con-
sideration must be something which
at the desirc of the person entering
into the engagement another prrson
[N.B.] has done or abstained from
doing, or does or abstains (rom do-
ing, or promises to do or {o abstain
from doing.” None of the illustra-
tions show any intention io alter the
modern common law. .

{v) Nanjunda Swami Cheiti v.
Kanaaaraiu« (1919) 42 Mad. 154,

159; 49 I.C. 666. It does not fol-
low that where there are several
promises included in one transaction
a distincl *desire” must be found
for each one, though the comment in
Vishwveshvar v. Sadashiv (1925) 27
Bom. L.R, 1456; 93 I,C, 930; A.I.
R. 1926 Bom. 54, seenfs to go mear
to asserting this: guw. whether in
that case there was a concluded
agreement at all,
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agency in a market constructed by the plaintifl, not atl the desire of
the defendants, but of the collector of the place, is void under
s. 25, being without consideration (2). Nor can it be supported
under cl. 2 of that section, which enacts that an agreement without
consideration is void, unless it is a promise lo compensate a person
who has already voluntarily done something for the promisor. The
expression “ voluntarily ¥ appears to be used in coniradistinction to
the words ‘‘ at the desire of the promisor” (a). In this case, even
if the markel were not established by the plainiiff ai ithe desire of
the defendants, the agreement would be binding, provided it was
done by the plaintiff voluntarily for the defendonts. The Court,
howeyer, found that the market was not constructed by the plaintiff

for the defendants so as 1o bring the case within the provisions of
5. 25, ¢l 2. R

Questions may sometimes arise whether the thing done by the
plaintiff claiming under a promise was in facl done a¢ the desire of
the promisor. The Cgmmissioners of the Howrah Municipality
created themselves by deed frusiees for the purpose of building a
town hall in Howrah and inviting and collecling subscriptions for
that purpose. The defendani was a subscriber to this fund of
Rs, 100, having signed his name in the subscriplion book for that
amount, As soon as the subscriptions allowed, the Commissioners,
including the plainiifl, who was also vice-chairman of the munici-
pality, enlered into a contract with a conliactor for the purpose of
building the town hall. The defendant not having paid his subscrip-
tion, a suit was brought against him by the plaintiff on behalf of
himself and all the other Commissioners who had rendered them-
selves liable to the contractor. It was held that the suit would lie,
as there was a contract for good consideration. It was siated in
the course of the judgment that the subscriber knew ihe purpose
to which the subscriptions wefe 1o be applied, and also knew that
on the faith of their subscription an obligation was to be -incurred_
to pay the contractor for the work (b). Tn fact, the act of the
plaintiff (proMisee) in entering inio the contract with the contractor
may be said in this case to have heen done at the desire of the de-
fendani (promisor), so as to constitute a cousideration within the
meaning of the section for the promise to pay the stbscription. Tf
there were no contract with the contractor, or’ if no liability had
been incurred and nothing substantial had been done on the Tailh of

. defendant’s proniise, the proise to “pay Theé subscription would

=l -
(2) Durgs Prasad v, Baldeo
(1880) 3 All. 221,
(a) Sindha Shri Ganpatsingji v.
Abrahain (1895) 20 Bom. 735, at p.

758

"’(’2‘;) Kedar Naibk v. Gorie Maho-
med (1886) 14 Cal. 64. The state-
ment of the facts in the hody of the

report is (as is too commeonly the case
in Indian reports) inadequate. Dist.
Adaitya Dass v. Prem Chand (1928)
120 I.C, 105; 49 C.L.J. 278; A.I.
R, 1929 Cal. 369 (no evidence of
plaintiff's enpense being incurred at
defendant’s request).
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have been without consideration, and therefore void. No similar
decision is known t0 have been given in England, and it seems donbt-
ful whether there was really a sufficient request by the defendant
to the plaintiff and those whom he represented. It would seem to
follow that in the opinion of the Calcutta High Court every promise
of a subscription to a public or charitable object becomes a legal
promise, and enforceable by the promoters, as soon as any definite
steps have been taken by them in furtherance of thc object and on
the faith of the pramised subscriptions. Such is certainly not the
gencral understanding of the profession in Lngland (¢). The
Madras High Court has followed the decision of the Calcutta High
Court and held® that where a person promiscs to pay & subscfiption
for a particular object and steps have been taken in furtherange of
the object on the faith of the promised subscripiion, the subscriber
is liable (d). In a subsequent case it was held by the same High
Court thal a promise to pay.a subscription in order Lo meel a liability
already incurred was not enforceable as in%uch a case it could not
be said that there was any request by the promisor to the promisee
1o do something in consideration of the promised “ubscription (e).
In an Allahabad case where a Mahomedan stbscribed Rs. 500 to a
fund started to rebuild a mosque, and no steps were taken to rebuild
the mosque, it was held that the promise was without consideration,
and that the subscriber was not liable (f). At all events a volugtggr;
payment, even if repeated, is not in itself. eyidence of a .promise to
_continue it (g).

“Or any other person.”—In modern linglish law it is well
settled that consideration must move from the promisee (4). Under
the Act, however, consideration may proceed from the promisee or

any other persom,

The result, according to the decisions now to be
LJ

(c) There is helieved to be some
Amertican authority (seemingly not
\in any of the Courts whose decisions
carry most welght outside then- own
Junsfhctlon.) in favour of this view.

(d) District Board of Ramnad v.
Mahomed IbrakimeAJ.R, 1933 Mad.
524; 64 Mad.L.J. 574; 143 I.C. 496;
cf. Perumal V. S5 endanaﬂ:a AL Rl
1918 Mad, 311; 44 [.C. 479. .

(e) Doraswamy v. Arunachala
A.SI.R. 1936 Mad. 135; 159 1. C.
345.

- ) dbdul Aziz v. Masum Al
(1914) 36 All. 268; 23 1.C. 600.
Cp. Re Hudson (1885) 33 W. R.
819 (claim in administration suit for
unpaid instalments of testator's pro-,
mised subscription, with allegation
of expense and liabilities incurred on
the faith thereof, treaied as unargu-

able).

(g) Jibaon Krishme Mullick v. Ni-
rupama Gupia (1926) 53 Cal, 922; %6
1.C, #46; A.LI.R. 1986 Cal. 1009;
Jomuna Dos v. Rdm Kumor AILR.
1937 Pat. 358; 169 I.C. 396,

(k) “The meaning gf this rule
seems to be that the matter of thg
consideration must be given, done,
or suffered by the promisee himself,
or, if by a third party,’):t the request
and by the procurement of the pro-
misee, and as the agiced eguivalent
for"the promise; and, with this
meaning, the rule seems to import
no more than is neccessagily implied
in the conception of a consideration
as an essential part of the agree-
ment®: Leake, Law of Contracts,
8th ed. (1931) p. 459.

L
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cited, is to restore the doctrine of some carlier English decisions
which are no longer of authority in England. In Dutlon v. Poole (i),
decided so far back as 1688, where the father of a bride was about
to fell timber on his estale to provide a marriage poriion for her,
and refrained from doing so on the eldest son promising to pay the
amount to her, il was held that the daughier could maintain an action
against the son on the promise to the faiher. It will be observed
that no consideration proceeded from the daughter. She was not a
party to the contract, and the whole consideration moved from the
father. Qn the faith of the son’s promise, the father abstaingd from
felling the timber, and as a rgsgft_the__gstatc with the timber descended
to the son as the heir-at-law. The ground of the detision was that,
having regard to the near relationshipbelween the plaintiff. (daughter)
and the paTtyTrdin whom the consideration moved (father), the plain-
(iff might be consideréd a partly to the consideration. That is (o
N AP v el — = 0 e ooy . — "7

say, " s(fafiger 10 1fie consideration could, by construction of law,

puif - Bagaleei =l LN

be regarded as a party Vo it, if he was closely related 1o _the person,
£Fom whom {he consideration adum Bui this decision
is no Tonger law™in Iinglapd, and was finally set aside by Tweddle ,*"
v. Atkinson (§). In that case, decided in 1861, an agieement was *
entered into between the respective fathers of a husband and wife
that each should pay a sum of money to the husband, and 4hat the
husband should have full power lo sue for such sums. After the
death of both the contracting partics the husband sued the executors
of the wife's father upon the above agreement, but the action was
held not to be maintainable. The husband was a stranger io the
consideration, and the plei of nearness of relationship 1o the con-
tracting parlies was regarded as of no consequence. As to Dution
v. Poole, it was said that there was no modern case supporting that
decision, and its authority was treated as overruled. It may now
be taken as an established rule of English law thati a third party
cannot sue on a confract though made for his benefit, and the near-~
ness of relafjonship cannot be invoked to import what may be called
constructive consideration, However, Dution v. Poole was relied
on, and Tweddle v. Atkinson distinguished, by Innes J. in Chinnoya
v. Ramayys (k) in the High Court of Madras. -In that case, A,,
by a deed of gift, made over certain property to her daughter, with
a direction that the daughter should pay an annuity to A.’s brother,
as had been done by A. On the same day the daughter executed a
writing in favour of the brother agreeing (0 pay the annuity, The
daughter declined to fulfil her promise, and the brother sued the
daughter to recover the amount due under the agreement. On be-
half of the daughter it was contended that no consideration pro-
ceeded from the brother, and that he, being a stranger {o the con-~

\ ) (1688) 2 Lev. 210. Crompton J.
J () 1B. &8.393; 124 R.R. 610. (k) (1881) 4 Mad. 137.

e aanecially  the fudomant wf

=
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sideration, had no right to sue. Innes J. held, following Duiton
v. Poole (1), that the consideration Woved from the bro-
ther to the daughter, and that he was, therefote, entitled to main-
tain the suit. Tweddle v. Atkinson was distinguished upon the
ground that there no consideration proceeded either directly or in-
directly from the husband, as he was not worse off from the non-
fulfilment of the promises than he would have been if-they had not
been made. It does not appear probable that this ingenious attempt
to save the authorily of Dutton v. Poole would be supported in an
English Court. In the Madras casg now referred 1o, Kindersley J.
preferred, in fact, to rest his judgment upon ihe ierms in which this
section defines “ consideration.” In a later Madras case (m), the
administratrix of the estate of a deccased person agreed to pay
onc of the heirs of the deceased his full share of the estate if the heir
gave a promissory nole for a proportionate part of a barred debt
due to a credilor of the estate. The heir executed a promissory
note in favour of ilhe creditor, gave il to tfle administrairix, and re-
ceived his full share in the estate. The note was subsequently
handed over by the administratrix to thg creditor! In a suil by the
creditor against the heir on the note, it was held thai the act of the
administralrix in handing over 1o the heir his share of the estate
without deducling any portion of the debt constiluted consideration
for the heir’s promise to the credilors and that the creditor could
recover upon the note, V' ’

In both the Madras cases tl)e consideration proceeded from a
third party, and therefore the suil would not have been maintain-
able according io the modern English law.

But though under the Act the consideration for an agreement,
may proceed ¥rom a third party, it dges not follow qﬁﬁ’ﬁfx’e’tﬁii@
patly Cafl sué on the agreement, There has been some divergence
of opfiicn on this point and Lhe cases are collected in a Full Bench
decision of the Madras High Court (#). The best statementi of the
law is that of Rankin C.J. in Krishna Lal Sadhu v.Pramila Bala
Dasi (0). His Lordship said: ‘. Clause (d) of .section 2 of the
Contract Act widens the definition of ‘ consideration’ so as to en-
able a party toea contract to enforce the same in India in certain“
cases in which the Iinglish law would regard the party as the reci-
pient of a purely voluniary promise and would refuse to him a Tight
of action on the ground of nudwm poctum.. Not only, however, is
there nothing in s. 2 i0 encourage the idea that contracts can be
enforced by a person who is not a party io the contiract, but this
notion is rigidly excluded by the definition of ‘promisor’ and

‘ promisee’.” The English law is the same and Lord Haldane said
(I (1688) 2 Lev. 210, A IR, 1930 Mad. 382 (F.B.).
(m) Samuel v, Ananthanatit (o) (1928) 55 Cal. 1315; A.L.R.

(1883) 6 Mad. J51. 1928 Cal. 518; 32 C.W.N. 634; 114

(n) Subby Chetti v. Arunachalam 1.C. 658,
{1930) 53 Mad. 270- 124 T.C '55- -
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that it was a fundamental principle of English law that only a per-
¥ son who is a party 10 a contract can sue on il and that the law knows
nothing of a right gained by a third party arising out of a con-
tract (p). There was no difference in this respect beiween law
and cquity; but where a trust has been created by a contract, a
cestui que (rust can enforce the rights which the t{rust so created
has given him Ile is not a party to the contract and his righis
arc equitable, nol coniractual, though they arise out of a con-
tract; and this exception to the general rule is apparent only, not
real (g). This equitable exception was applied in India by the
Privy Council in Khwajo Muhdimmad Khan v. Husaini Begam (r).
The father of the bridegroom had contracted with _tht father of the
bride 10 make the daughfer an allowance ¢ called Kharch-z—_ggndan if
she married the son. After the marriage the daughter sued her
father-in-law to recover arrears 6{ the allowsines. “The any Coun-
cil held that though she was no parly to ihe contract yet ‘ she was
clearly entitled to praceed in equily 1o enforce her claim . A sub-
sequent Calcutta case has suggested that in India there is no reason
to fall back on this equity and that a person who {akes a benefil
under a contracl may sue On the contract (s). This view is, it is
submitted, incorrect and has been dissented from by the Bombay
Idigh Court (¢). It is direcily opposed o the decision of the Privy
Council in Jamna Das v. Ram Autar (1) that a purchaser’s con-
tract to pay off a morigage cannot be enforced by the mortgagee
who was no party to the coniract. Indeed the weight of decisions
now is in favour of the view that a person notl a party ia the con-
tract cannot sue on the contract unless the case comes within one of
the recognized exceptmns () ancl this seems clearly indicated by

iU/(p) Dunlop Preumatic Tyre Co,

Torabag Khan v. Nanck Chand A.
v. Seifridge & Co. [1915] A.C. 837,

cited in Vandepitie v. Preferred
Accident Insurance Corp. [1933] A.
C. 70; 61 Mad.L.J. 133; 143 I.C.
79: A.LLR. 183 P.C. 11,

(q) Fletcher v. Flctcher (1844) 4-

Hare 67; In re Empress Engineering
Co. (1B80) 16 Ch.D. 125, per Jes-
sel M.R. at p. 129; Gandy v. Gandy
(1885) 30 Ch.D. 57;
Rennis v. Walford [1919] A.C. 801,
Whether a trust is in facl created is
2 question of interpreta.tion: see
Underhill en Trusts, 9th ed. p. 49.

(r) (1910) 37 I.A. 152; 32 All,
410; 7 1.C. 237.

(s) Kshirgdebihari v. Mangobinda
(1934) 61 Cal. 841; 152 I.C. 351;
A.L.R. 1934 Cal. 682 Gauri Shcm-
kar v. Mangol A, Y. R. 1933 Lah.
178; 141 1.C. 490, The judgment in
the latter case purports s _to, follow

Affreteurs,

I.R. 1932 Lah. 566; 138 I.C. 263,
but this seems clearly to have been
a case of trust.

(1) National Petroleum Co. v.
Popoilal (1936 60 Bom. 954; 38
Bom.L.R. 610; 165 I.C, 338; A.I.
R. 1936 Bom. 344.

(&) (1911) 39 1.A, 7; 34 All. 63;
13 1.C. 304,

(v) Ganesk™ Das v. Mt, Bonio
{1935) 16 Lah. 11B; 158 I.C. 387;
A.I.R. 1935 Lah. 354; Adhar Chan-
dra v, Dole Gobinda (1936) 63 Cal
1172; 40 C.W.N. 1037; A. I. R.
1936 Cal. 663; Suryaﬂaraym v.
Basivireddi (1932) 55 Mad. 436;
139 1.C. 135; A. 1. R, 1932 Mad.
457 ; Wali Uddm v. Ram Rakhom A,
1. R. 1936 Oudh 313; 162 I.C. 451;
Phekw Ram v. Gtmga Pyasad (1940)
All, 96; 186 1.C. 513; AIR 1940
All. 98. Tnan Chandra ¥. Manoran-
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the provisions of sub-ss, (a), (b), (c), and (i) of s. 2. It has
accordingly been held that where A. mortgages his property to B,,
part of the consideration for the mortigage being B.’s promise to A.
to pay C. the amount which A, owed to C., C., not being a party
to the contract, cannot sue B.’for the payment ('zv) Similarly, it
has been held that where a policy of insurarce is effected by the
assured on his own life, and the policy is expressed to be for the
! benefit of his wife, the wife, not being a party to the contract of
assurance, is not entitled, in cases not governed by the provisions®
of the Married Women’s Property Act, 1874, {o sue the insurance
company on the policy unless the policy is assigned in wriling as
provided by Transfer of Property Act, 1882, s. 130, or a trusi has
been declared by the assured as provided by the Tndian Trusts Act,

1882, s. 5 ().

Upon the same principle where a leasc contained

a stlpu!ahon that the lessee would pay to the zamindar ‘zamindari
dues which were payable by the lessor to the zamindar, it was held
that the zamindar, noi bemg a parly to the lease, was nol entitled to

sue the lessee under the terms of the leasé (y).

So, where a man

insures his life expressly for the benefit of his widow, this gives
her no lien upon the policy moneys in preference 10 his credilors (2).

The principle of the decision in Khwaja Muhammad Khan v.
Ffusaini Begam (a) was followed by the High Court of Calcutla in

a case in which the facls were somewhat peculiar (5).

In that case

jon (1941) 2 Cal. 576; A.I.R. 1942
Cal. 251.

(w) Iswaran Pillai v. Sonnive-
vary (1913) 38 Mad. 753; Kasturum-
ma v. Venkatasurayya (1915) 29
Mad.L.J. 538; see also Ganesh Das
v. Mt Banto (1935) 16 Lah. 118;
158 I.C. 387; A. 1. R. 1935 Lah.
354.

{x) Shankar v. Umabai (1913)
37 Bum. 471. The parties to the suit
in this case were Hindus, and it was
held that the provisions of s. 6 of
the Married Women's Property Act
did not apply to iQiem: conira Balay:-
ba v. Krishnoaya (1913) 37 Mad. 483
[F.B.].

() Mangal Sen v, Muhammad
Husain (1915) 37 AHN. 115; Adhar
Chandra v Dole Gobinda (1936) 63
Cal. 1172; 40 C.W.N. 1037; A.I.R.
1936 Cal. 663.

J(3) Krishne Lal Sadhu v. Pra-
mila Bale Dasi 55 Cal. 1315; 14 1.
C. 658; A.I.R. 1928 Cal. 518; the
principle is strongly reaffirmed. C&
Mitiar Sain v. Date Ram (1925)

AlLL.J. 18.5, 205; 90 I.C. 1000; A

I. R, 1926 All. 194,
(a) Supra, note ()

(b) Debnarayan Duit v, Chunilal

Ghose (1914) 41 Cal. 137; 20 1.C.
630; see Jiban Krishna Muvllick v.
Nirspama Gupta (1926) 53 Cal. 922,
925; 96 1I.C. 846; A.I.R, 1926 Cal
1M9; and dist, Krishne Lal Sadhu
v. Pramila Bal: Dasi, supra, note
(3); Hashmatmal v. Pribdhas
(1928) 114 1.C. 111; A.I.R. 1929
Sind 117. In Dagf Po v. U Po

< Hmyin AJI.R. 1940 Rang. 91 at p.

94; 187 1.C. 875, it is pointed out
that the outhorities show that “a
stranger to a contract can sue upon
it at any rate in the following cir-
cumstances, vis., {a) where a party
to the contract agrees with the
stranger to pay him direct or be-
comes estopped from denying his lia-
hility to pay him personally and (b)
where the contract creates a trust in
favour of the stranger.; _For z case
of estoppel see Swurfan Singh v.
Nanak Chand A. I. R. 1940 Lah.
471; 191 1.C. 763.
L
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A. advanced Rs. 300 to B. on the security of a patiah relating to ini-
movable property and deposited with him by B. B. then transfer-
red by a registered kabala all his property, movable and immovable,
to C. for a sum of Rs. 2,000. This Rs. 2,000 was not all paid in
cash, bui there was a provision and declaration in the kebela that
out of this consideration money of Rs, 2,000, the sum of Rs. 300
due 10 A, should be paid by C. A. sued C. for Rs. 300, basing his
claim upon the kabala. It was found that there was wno agrecinent
between A. and C. for payment of Rs. 300 by C. to A. (¢), but that
on the very day on which the kabalg was executed C. acknowledged
the obligation to pay Rs. 300 tp A., that the acknowledgment was
communicated 1o and accepted by A and that as a result of this
the paitoh, which was erroneously beheved by the patties as consti-
tuting a charge (d), was handed over by A. to C. Upon these facts
it was held that A. was entitled to recover the amount’claimed from
C. This decision was followed by the same High Court in a later
case when there was no communication to A. of the arrangement
zetween B. and C., the Court holding that the absence of communi-
ation did not make any difference in principle (e¢). And it seems
that genecrally the ‘beneficiaty in a benami transaction may sue, join-
ing the benamidar (f).

The same principle has been applied by the Courts of India to
cases where a provision is made for the mainienance of female mem-
bers of a Hindu family on a partition of the joini family pioperty
between the male members. Thus where A. and B., two Hindu
brothers, divided the family property betwcen them, and agreed at
the time of parfilion that they should contribute Rs, 300 in equal
shares, and invest the sum on the security of immovable property
and pay the interest towards the maintenance of their mother, it
was held that the mother, thopgh she was noi a party to the con-
tract, was entitled to sue her sons to have thal amount invesied in
her favour (g). Similarly where on a partilion belween a Hindu
son and his father it was arranged thai the father should remain
in possession®and management of the share of the property allotted
to the son and maintain the son’s wife and his children out of it,
it was held that the wife, though not a party to the arrangement,

{c) It was argued in this case 792; see Debsiaravan Dutt v, Chuni-

that there was a novation within the
meanmg of s, 62 below, but it was
held upon the facts that there was
no novation.

(d) The case was firom the Mu-
fassal, where a mortgage by deposit
of title deeds is not recognised by
law. Sce Transfer of Praperty Act,
1882, s. 59.

(¢} Dwarika Nath v, Priya Nath
(1917) 22 C.W,N. 279; 36 1. C.

lal Ghose (1914) 41 Cal, 137, at p.
141; 20 I.C. 630.

(f) Areti Singerayya v, dreii
Subhayya (1924) 47 Mad.L.J. 517;
& I.C. 962¢ A.I.R. 1924 Mad. 861.

(g) Shuppy Ammal ~v. Subdbra-
maoniyan (1909) 33 Mad, 238; Aru-
mugs Goundam v. Chinnammal
(1911) 21 Mad.L.jJ. 918; Neial
Singl v. Fateh Chand ( 1922) 20 Al
L.J. 708; 68 1.C. 778,
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was entitled to sue the father for the maintenance of herself
and her children (h). The wife and children, though not named as |
parties 1o the coniraci, possessed an actual beneficial right which
placed them in the position of cestui gue trust under the contract (7).
“ Though the plaintiffs are not named parties to the contract, yet
they are not in that sense strangers to the consideration of the con-
tracl so as to prevent them from suing on it in their own name as to
such part as is for their benefit and on their bchalf ” (j). Simi-
larly where a provision is made for the marriage expenses of a
female member of 2 Hindu family on a partition of the joint family
property between the male members, the female member is entitled
to sue the parties to the partition deed to enforce the provision in
her favour (%J.

Past consideration.—In the same clause the words “ has done
or abstained from doing™ call for special attention. They declare
the law lo be that an act done by Awat B.’s request, wilthout any
contemporaneous promise {rom 1., may be a consideration for a
subsequent promnse from B. to A. Now,"the general principle of
the common law is that in the {formation of a conir ract the considera-
t1on“i§m§ﬁr?ﬁ and accepled in exchange fpr the promise. Hence the *
acceplance of the cor;g:@ratmn and the giving of the promise must
be sunultancq_s, and, in order to have the effect of “binding ihe
party making it, a 2 request must be the offer of a prom}_s_s in retum
for_some consideratinn, which offer ‘Will become & promise (if not
meanwhile revoked) (1) if and when the consideration is furnished
as requested. Thus the_ cons1derat10n _muyst _always be present_at
the time of makmg the promzse and there is_no such thing as a
past consﬁlé?éhon Tf a ervice is rendered without any " immediate
promise or tindérstanding that it is to be recompensed, it is a merely
gratuitous act having no legal effecl except such transfer of pro-
perty or the like as may be contained in the act itself. If there
be such a promise, express by words or tacit by understanding, to
be inferred from the circumstances, there is at once an agreement
in which, if the recompense be not spemﬁer%/* the promjise is to give
such reward as may be found reasonable. A subsequent promise
specifying the reward will not make an obligation where there was
none before, buk will show what the parties thought reasonable; and
there is generally no reason why the parties’ own estimate, in a
matter which concerns only themselves, should not be accepted.
Such a promise “ may be treated either as an admission which evi-

(h) Rakhmabai v. Govind (1904) Co. v. Joses & Co. (1870) 7 Bom.
6 Bom.L.R. 421; Jang Bahadur v. H.C. O.C. 144, a1 p. 148.

Ranae Uma Nath (1937) 12 Luck. (k) Sundararaje v. Lakshiniam-
639; 165 1.C. 113; A.I.R, 1937 Qudh g}rg (1914) 38 Mad. 788, 24 1.C,
99.

() Gandy v. Gandy (1885) 30 Ch () As to revocation, sec on s. 5,
D. 57 (a negative dccxsxon.) below.

(7) Per Green J. in Blackwell &
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dences, or as a positive bargain which fixes, the amount of that
reasonable remuneration on the faith of which the service was ori-
ginally rendered” (m). In many common circumsiances ithe fact
of service being rendered on reguest is ample evidence of an under-
standing that il was to be paid for according to the usual course.

The use of the perfect tense in the dlause now under considera~
tion embodies in the law of British India the excepiion to the gene-
ral 1ule which is supposed to have been made by the seventeenth-
cenlury case of Lampleigh v. Brathwait (A.D, 1615) (#). There
it was allowed that in general a service rendered without any agree-
ment for 1ewaid ail the time will not support a subseqtient promise
of reward—"“a mere voluntary courtesy will not have (0) a con-
sideration to uphold an Assumpsit "—butl it was said that i1f the
service was “ moved by a suit or requcst”’ of the promisor, the pro-
mise “couples itself with the suit befoie,” or, as we should now
say, is held to relate back to the original request, and accordingly
is deemed to be made on good consideration.

Tt would seem that this fiction was really needless, and that the
irue account of such cases was given by Iord Bowen (following an
earlier dictum of Erle C.J+) in the passage above cited. Our Act
has adopted the doctrine of Laempleigh v. Brathwail in its current
form. We shall come 1o another exception from the general prin-
ciple ;n s. 25, sub-s. (2), below. The manne: in which the law
of Consideration is splil up belween s, 2 and s«, 10, 23, 24, and 25,
and the disciepance of style already noticed in the first Preface, do
not conduce to certainty in interpreting the intention of the Act as
a whole on the subject.

Indian Courls have here followed, as they were bound 1o do,
the terms of the Act. Tn Sindha v. Adbraham (p), the plaintif ren-
dered services to the defendant at his desire expressed during his
minority, and continued those ‘services at the same request after his
majority. The question arose whether such services constiluted a
good consideration for a subsequent cxpress promise by the defend-
ant to pay ar annuily to the plaintiff. The agicement was one fo
compensate fo1 past seryices, and it was held 1hat it could be en-
forced, as the seivices formed a good consideration within the mean-
ing of this section. The Court was of opinion that the services

were intended to be recompensed, though the natlire and the extent
of the proposed rccompense were not fixed until the agreement sued
upon was execuled by the defendani. Tf so, there was a contract
for reasonable recompense when the setvices were rendered, and the

{m) Bowen L.J., Re Casey’s Pa- (o) Sic
fents 11892] 1 Ch. 104, 115, " make:”

{(n) Hob. 105; 1 Sm. L. C. 148. () (18398) 20 Bom. 755; cf
The defendant's name is often mis- Ramdbcharys ) v. Skrmcmsachama

griﬂ:en in various ways in modern (1918) 20’'-Bom.L.R. 441,
ooks.

1Y
. One would expect
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decision nught have been put on that ground alonc. IL was chiefly
rested, however, on the ground that, under the words of the present
sub-section, services already rendered al the desire of the promisor
and such services 2o be remdered slood upon the same footing. Tt
would seem that, under the Act, the decision must have been the
same on this ground even if the services were rendered at the time
gratuitously, though at the desiie of the defendant. Ii was also said
that if the services had been rendered without the desire of the
defendant the case would be within s. 25 of the Act (see below).
As to the conditions of suing in respect of services rendered by the
plaintiff voluntarily without any request from the defendant, see
s. 25 of the Act. Tt must be noted here that neither that section
nor the clause now before us will enable a person who has purported
to bind himsclf, when not competent to contract (s. 11) lo repay-
ment of a loan, to bind himself to it by a new promgiy & when he is

competent (g). B
¥

TORBEARANCE AS CONSIDERATION 25

I

“ Or does or abstains from doing ,”.‘Forbearance as Con-
sideration.—The essence of consideration is that the promisee takes
on himself some kind of burden, or ‘‘ detriment,” as the English
authorities call il. Where the consideration_is a present pe.riolm-
ance and not a promige (the only case now before us; promise as a
consideration will be dealt with under the followmg words of this
sub-section), the q;;trlment may consist either in aclually parling
with sc somethm valdE ‘or, in undertaking a legal,mqunswy,.nr
m__forngomg the EXEICISQ e of a_].cga].,nght Tt dis not common ex-
perience that the exercise of one’s legal rights is always profitable;
nevertheless that which the law deems worthy of its protection must
be presumed o be of some value. Thus the performance which’
constitutes a consideration may be negative as well as positive, pro-
vxdecf that ﬁle p_prmscgs absfinence ;ﬁrom. _exercising a méﬁ;&was
underta.ken at the requesi of the promigsor. There need nat be a

taFaT f of the righi, or an undertaking. to suspend 1t for
2_definite time, Sngh..an_;mdenahng, if it exists, js of course not a
performance, bul 3 promise, and then the crg.%g,g;m%ﬁdm mutual
or recipr (sub-s, ( f), bélow). The class of cases
now before us ig that in which the defendant has reques &
laintiff to forbear the enforcement of a claim agaipst him, and
has offered a new promise in return, and the plaintiff, withoui any
express acceptance of the defendant’s {erms, has in fact forborne

for an appreciable time. Here the defendant's offer lo pay or give
security, or as the case may be (#), is accepted by the performance

(a) Swraj Narain v. Subhu Ahir
(1928) 51 All, 164; 112 I.C. 159;
A.L.R. 1928 All. 440. The words
are in themselves not clear, but if a
merely void transaction could thus

be 1 effect 1atified, the iptention of
the Act would be frustrated.

(r) See diliance Bank v. Broom
® (1864) 2 Dr. & S. 289 as a good
example of this class. S¢e also
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of its conditions (see s. 8, below), and thal performance is 2 good
consideration for the defendant’s promise. And where the defend-*
ant has made an offer to pay in consideration of forbearance, with
some other alternative offer, the plaintill’s forhecaring to sue in fact
is a sufficient acceptance of the first allernative (§). A _request to V'
forbear suing or other procgedings, not_specifying any lengih of
tinie, is undcrstoocl to, be .2 request of fmbea,r-mcg,_fgr_ a_rcasonable
time (ﬂ and this isyin fact a common case. If il is asked at what
moment the Propos: llaéonveyed by stich a request hecomces a pr omise,
the answer is thal il does so whenever the other parly has in fact
forhorne his rights for a time yhich the Court considers long enough
1o amount 10 a rcasonable compliance with the request. This appears
to be a question of fact depending on all the cifcumstances, for
which no gencral rule can be laid down, No great difficulty is
found, so far as we are aware, in dealing with il in practice. It
will be found on examination thail in many of the cases

bearance to_suc is said to be the consideration for a pronnse, that
which is rcally given #hd accepted as consideralion is 3 promise f o
forbear suing either for a definile time or for a reasouable time
'tccordlng__LQ__.,h_g___cucumsiances which ~promlse ma.y be express, or,
gl;f_g;;ed__fmm._thg iransaction as a whole (#). Such cases really ,
belong to the following head of contracis by mutual promises.  Some- Y
times it is not easy to say whether, on the facts of a particular case,
the consideration is aciual forbearance or an agreement 1o forhear;
in other words, whether the promise sued upon was exchanged for a
T_romw(. of forbeara.nce €, O Was an offcx 10 be accepted bx Torbear. rance
. _fact, and became a promise when ils condition was Fulfilled by by

the plaintifi’s forbearance for the specified time, if any, or other-
wise for a reasonable time (o).

-\

Compromlse.—The mogt usual and 1mEortant kind of for-V
eara occurring in practice is that which 4 : under-

taken by way of compromise of a doubtful claim. Tt is a question
of some importance within what limits the abandonment or com-
promise of & disputed claim is a good consideration. Bul this seems
to belong not fo the definition 6f Consideration, but to the substan-

Funindra Narain v. Kaclieman Bibi

W.N. 188; 41 I.C. 673;
(1917) 45 Cal. 774; 41 1.C. 673; 22

Swrintvasa
Raghavae Aivangar v,

C.\W.N. 188.

(s) Wilby v. Elgece (1875} L.R.
16 C.P. 497,

(&) Alliance Bank v. Broam, supra,
note (r); see Fullerlon v. Provin-
cial Bank of Ireland [1903] A.. C.

300, 33, 314; Glegg v. Bromley
[1912] 3 K.B. 474, 481, Sce also
Mohes Chandre v. Rajani Kanto

€1915) 22 C\L.J. 235; 31 1.C. 29;
Fanindra v, Kacheman (1917) 22 C

Rmmganatha
Aiyangar (1918) 36 Mad.L.J. 618;
51 1.C, 963; Anant Krishna Modak
v. Sarasvati Padmanabh Shetii A.
T.R. 1928 Bom. 316; 30 Bom.L.R.
709; 111 1.C, 3556,

(#) For example, Amnin Chand v.
Guni A LR, 1929 Lah, 466; 119 I
C. 766.

(v) See per Bowen L.J. in Miles
v. New Zealand Alford Estate Co,
(1886) 32 Ch.D. 266, 289,



tive law declared in s. 25 of the Act. We shall therefore deal with
it under that section,

MUTUAL PROMISES. 27

Apparent forbearance when re‘a;.lly an act.——Actual perform-v*
ance is sometimes apparently passiver” A trader exposes his goods

for sale, the price being marked or otherwise well known. A cus-
tomer comes in, lakes the object he wants, and gives his name to
the trader. The case is common enough. Here a captiously literal
person might say that the consideration on the trader’s part is for-
bearing to interfere with the customer’s action. DBut what we do
say, both in law and in common scnse, i~ that the seller, by autho-
rising the buyer tn talie the goods within his reach, in fact sclls and
delivers them by® the buyer’s own hand, and the act, thongh mecha-
nically the buyer’s, is in substance the seciler’s,  This remaik is
needed only when the sale is on credit. T{ ready money is expected
and given, there is no promise at all in the trancaction, and there-
fore no contract; see the commentary on the nexi following words.

“ Or promises to do or to abstain from doing something ”:
Mutual Promises.—These words, supplemenicd by sub-ss. (e) and
(f), convey in a somewhat indirect and mconspicuous manner the
extremely important proposition that a_contract_may be fopmed by
the exchange of mutual promises, each promise heing the copsidera-
tion for the other,  Tn this case uneither promise is of any value by
ilself but-each of them derives ifs vilie from the exchange which
makes them both binding. This effect of muilual promises is not
a logical deduction from the general notion of consideration (),
but a positive insiitution of law required by the convenience of
business in civilised life. In many archaic sysiems of law there i-
no obligation {o perform a promise until there has been perform-
ance or al least some act done lowards performance on the other
side, The widespread custom of grving something by way of ear-
nest *“ to bind the bargain” is a relic of this view.

A consideration which consisis.in perfonnance, (or so far as jt
consists in performance) is said to be executed, 1f aild so far as
it consists in_promise,.il.is said to be executory. Somwe writers, es-
pecially in Ameriga (x), speak of a Coniract in which the conside-
ralion on one side is execuied as unilateral, and of a contract in
which it is executory on both sides as bilaleral. This terminology
is concise and convenient, but is not al present commonly used in
England. 1t is obvious that ihe consideration cannol be wholly
executed on both sides. Tor where perforinances, and perform-
ances only, are exchanged, of which a sale of goods over the coun-
ter for ready money is a familiar example, nothing remains to be

—_

(w) For fuller theoretical exposi- , (#) See Langdell: Summary of
tion see Pollock, Principles of Con- = the Law of Contracts; Hariiman oo
tract, 11th ed. pp. 147-8. Contracts, passim.
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done by either party, and there is no promisc at all and nothing for
the law to enforce (y). ' !

The proposal o give a promisc for a promise is accepled by"'
giving the promise asked for, and thereupon, if there be no special
ground of invalidity, the iwo parties are both bound, each being both
promisor and promisec. Ti does not seem necessary or useful or
indecd true 10 say thai the promise of the parly who acceplis has exer 3

_been a proposal, though the language of sub-s. (b) does not seem
Lo recognise the existence of promises which have not passed through
{Aatstage. Still it is true that, but for the counterpromise or “ reci-
Procal promise ” as the Act Ims it, neither party’s “ signification of
willingness ' could become a promise within the definition of the
Act; and in this sense we may say, if we please, that the acceptance
of an offercd promise, by giving the reciprocal undertaking asked
Tor, has itself the nature of a proposal, though il becomes a promige
in the acl ot iitterance, and there is no moment at which il exists
ifierely “45 8 proposal, ~ Bul il does nol appear thai anything of
practival imporiatice can turn on this.

Promises of Forbearance.—An_actual forbearance o cxer-
cise_a right may be a god execuied conm%!eratmn; ﬁroviaea il be at
the promisor's requesi. So a promise of forbearance may be a
good execulory consideration. The validity of such considerations,

as distinct from their formal definition, will be spoken of, as above
mentioned, under s. 25.

“ Such act or abstinence or promise is called a considera-
tion for the promise”: Further requirements.—JIi will be ob-
served that, according 1o the terms of the definition, it is only re-
quired that something—no matter what—should have b
forborne, or promised at the request of the promisor. We shall
find, however,fthat infsome Tases expressly provided for by_the Act,
and in others apparently not so provided for, but well known jn 1lig,
Common Law, and still recognised in Indian practice, the legal
effect of consideration in making promises binding is withheld from
acts, forbearances, and promises which are within the terms of the
definition. English lawyers are accustomed to say, in sowne at least
of such cases, that there is no consideration. This way of spcak-
ing would seem to be excluded by the Act. One would expect the'
Act to say somewhere that, in order to _have legal e a_consi-
yderation musi not only be something which the _m-o;ng&Mr
land gc:l:i bul_musi be 7 good » or “ valuable i some-
thing which nol only the parlies regd law,_can regard, as
Rvhs o VAT (7} This & o fundamental rule o the Come

{v) Thé possible existence of a (#) Good consideration was in

collateral promise, 2.g., a warranty . fact required by the original draft of
on sale, does not affect the general® the Act (5. 10).
truth of this statement,
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mon Law. Had the Act abrogated it, the consequences would have
been extensive; but il seems to be beyond doubt that such was not
the intention, and that the silence of the Act cannot be taken as
aliering the English law as it stood settled in British Tndia (a)

The principle may be broadly expressed thus: The law_will not en

force a promise given for nothing, and if it is apparent to the Cous

on the face of the transaclion that an alleged consideration amount.
fo nothing (not merely to very little), then_there is no foundation
for_the promise, and we say cither that therc iy not any considera-
tion_or that there” is an ‘‘ unreal consideration.” The Act does say
in s. 10 that agreements are contracis, i.e.,, enforceable, if they are
(amongst other ‘conditions) made for a lawful consideration. In
s. 23 it is declared that certain kinds of consideration are not law-
ful, In s. 25 agreemenis made without consideration are declared
(special cxceptions excepted) to be void. Tt is not anywhere stated
in terms that conmsideration is not lawful, or otherwise not suffi-
cient, if it is not ‘“good” or “ valuable” inethe sense which those
terms bear in IInglish law., Further explanation is reserved for the
comunentary on the sections last mentioned. .

Sub-ss. (e) to (j):jAgreement and Contract—-The group
of sub-ss. (e) to (j) may be considered together. By sub-s. (e)
an agreement is either a promise or a group of promises (b}, and,

therefore, it would seem that an executed consideration.is not reckan-

ed as part of the agreement, This is not according io the current
use of language, which {rgats an agreement as an aci of both Do pas-
ties, whether a legal obligation is incurred by one or both of them.
A unilateral contract is not the less a transaction between two par-
ties to which both must contribute something. It would not be
difficult, however, to find argumenis for the language of the Act if
required. Sub-s. (f) agrees with common usage, except ihat the
adjective “ mutual ” is more common in English books.

»

The distinction between “ agreement® and “ contract” made
by sub-s. (h) is apparently original; it is convenient, and has been
adopted by some English writers. It should be strictly observed
in India, though lapses such as “ void contract” sometimes occur.
The conditions required for an agreement being enforceable by law
are contained in Chap. II. of the Act, ss. 10 sqg., below, where it
will also be seer that ihe absence of any such condition makes an
agreement void, and cerlain defecis will make a contract voidable.
The duties of parties 1o a contract are set forth in Chap. I'V. of the
Act. The manner in which contracts are, if necessary, cenforced
belongs to civil procedure.

(e) Dr. Whitley Stokes’s criticism _  (b) See Abajisitaram v. Trimbak
of the language (Anglo-Indian Codes  Alumicipality (1903) 28 Bom. 66, at
i. 497) was justified, but his fears p. J2.
have not been. *
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For technical reasons, the language of sub-ss. (g) and (i)
'would not be accurate in England; it would be useless 1o dwell on
this here. The state of things really indicated by sub-s, (1) is that
one of the parlies (or possibly more) can at his option maintain the
contract, or resist its enforcement, or lake active steps to set it
aside. When rescinded by a parly eatitled to rescind, it becomes
void. Nevertheless it is in the first instance a contraci, being valid
until rescinded. A. contract obtained by fraud is the typical exam-
ple of a voidable transaction. See ss, 19, 194, 39; see also ss. 53,
55. The definition was nol yniended to alter, and does not alter,
the substantive law (c). In a recent case (d) their Lordships of
the Privy Council observed ihat sub-s. (j) did flot declare every
unenforceable contract void but vnly those unenforccable by law,
and, by those words meant not unenforceable by reason of some pro-
cedure or rcgulation, e g., Limilation Act, but unenforceable by sub-
stantive law. ‘‘ For example,” observed their Lordships, “a con-
tract which was fronf ils inception illegal, such as a contract with
an alien enemy, would be avoided by s. 2 (g), and one which be-
came illegal in the course of its performance, such as a contract with
one who had been an lien friend but later became an alien enemy,
would be avoided by s. 2 (j). A mere failure 1o sue within the time
specified by the statute of limilations or an inability to sue by
reason of the provisions oi one of the Orders under the Civii Prn-
cedure Code would not causc a contract to become void.”

—~—— e -

(¢) E.g., a conlract is not vitiated 83; 118 1.C. 220.
by a clause conferring an aption an @ (d) Makant Singhk v. U Ba Vi
one party (objection hardly intelli- (1939) 66 I.A, 198; 41 Bom.L.R.
gible) Chetoomal Bulchand v. Shan- 742; 181 1I,C. 1; A.I.R, 1939 P.C.
kerdas Girdhmilal A, 1.R.. 1929 Sind 110.
-]



CHAPTER 1.

Or THE COMMUNICATION, ACCEPTANCE AND REVOCATTON
orF Prorosatrs.

L]
3. The communication of proposals, the acceplance
o ol proposals, and the revocation of
cep?:,?é’e“‘;‘ﬁé“?ﬁf,‘aiii proposals and acceptances, respectively,
tion of proposals, are deemed {0 be miade by any act or
omission of the party propesing, ac-
cepting or revoking, by which he iftends to coinmuni-
cate such proposal, acceptance or revocation, of which has
the efiect of communicating it.

What is Communication >—As the words of this section
stand it would seem that some sorl of communication of a proposal,
elc., is made by an act which is intended to communicate it, but in
fact has not that effect, and that such an inchoate commtinication
fails to have legal effect only because the specific provisions of s. 4

,prevent it from being complete. It would seem both simpler and
more rational to say that an act intended to comnunicaie o proposal,

petc., but failing to do so, is not a communicaiion at all. To get
this sense from lhe section before us we should have 10 read “and”
for “or” in the last clause. There are not any corresponding
words in the Commissioners’ draft.

Tt is matter of the commonest experience that the communi-
cation of intentions may be effectually made in masy, other ways
besides written, spoken, or signalled words, Tor cxsmple, delivery
of goods by their owner to a man who has offered to buy them for
a certain price will be undersicod by every one, wiless there be
some indication to the contrary, to signify acceptance of that offer.
No words are needed, again, to explain the intent With which a
man steps into a ferry-boat or a tramcar, or drops 4 coin into an
aulomatic machine. Il is also possible for parties 10 hold com-
munication by means of pre-arranged signs not being any form of
cipher or secrel writing, and not having in themselves any com-
monly understood meaning. This does not often occur in matters
of business. Means of communication which a man has prescribed
or authorised are generally taken as “against him 10 be sufficient.
Otherwise an unexecuted intention to communicate something, or
even an unsuccessful atlempt, carinot be treated as smounting to a
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commumication; much less can a mere mental act of asseni have
such an effect in any case (a).

Communication of special conditions.—In recent times
there has been a series of cases in which the first question is whether
the proposal of special terms has been effeclually communicated.
This arises where a contract fo: the conveyance of a passenger, or
for the carriage or custody of goods, for reward, is made by the
delivery to the passenger or owner of a ticket conlaining or refer-
ring to special conditions limiting the undertaker’s liability, and
nothing more is done o call attenlion to those conditions. English]
authorities have established that jt is a question of fact whether the

. A ia AT . -
person taking the ticket had (or with ordinary intelligence would
have) notice of the conditions, or at any 1ate thal the other party
was minded t6 ¢onfracl only on special condifions to BE ascertained
from the ticket ~In either of thesé cases his acceplance of the
document withoul " pfotestAmounts "6 "a_(acit accepfance of the
condilions; Assimiing them o relate 16 the mattér Of 1hC contract,
and to be of a more or less usual kind (»). Butl he is nol liable if
" the ticket is so printed, or delivered 1o him in such a slate, as not to
give 1easonable notice on the face of it that it does embody some
special conditions (¢). In determining these questions the class of
persons to whom the special conditions are offered, and the degree of
intelligence {0 be expected of them, may properly be taken inlo
account (d). -

So far as we know, there is only owe Indian case bearing
directly on the subject. The plaintiff in that case (¢) purchased
of the defendanl company a ticket by steamer, which was in the

(a) Brogden v. Metrop. E. Co. [1891] A.C. 217, where the ticket

(1877) 2 App. Ca. 666, at pp. 691,
692, per Lord Blackburn; ané see
Felthouse v Bindley (1862) 11 C.B.
N.S. 89, 132 R.R, 784; 135 R.R.
Jreface vu, judgment of Willes J.
Silence to a.leiter does not amount
to an acceptance of the teims pro-
poseld: §. M. Bholat v. Yokohamn
Specie Bank A.I.R, 1941 Rang.
270; 197 I.C. 850.

(b) See Gwand v. G.E.R.Co.
T1920] 3 K.B. 0689. [Penton v.
Southern Ry. [1931] 2 K.B. 103,
however, seems to go a little fui-
! ther, halding that notice of the exis-
lence of conditions wmay be suffi~
cient, even if the conditigns are
unusual.

{c) In "Henderson v. Stevenson
(1875) L.R. 2 Sc. & D. 470, where
an endorsement on 2 steambaat
ticket was not referred to on its
face, and Rchardson v. Rowniree

was lolded up so thal no wiiting
was viwble without opening it, a
finding of ifact that the passenger
knew nothing of any conditions was
stipported., * The correct form of
putling the guestion of fact was laid
down by the C.A. in Parfer v.
S.E.R.Co. (1877) 2 C.P.D. 416.
See Madras Railgpay Co. v. Govinda
Row (1898) 21 Mad. 172, 174, and
for a gengial summary of the law,
Ilood Anchor Line [1918] A.C.
837, vhere both the contract and a
notice on the envclope enclosing it
pointedly called atteation to the con-
ditions, Inability to read is no
excuse: Thompson v. L. M. & S.R.
Co. [1930] 1 K.B. 41, C. A,

({d) See Lord Ashbourne’s remaiks
in Richardson v. Rowntree, supra,

(e) Mackillican v. Compagnie des
Messageries Mavitimes de France
(1880) 6 Cal, 227, -
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French language. Towards the top of the ticket were words to
the effect that “ this ticket in order to be available, must be signed
by the passenger to whom it is delivered.” At the foot of the ticket
there was an intimation in red letters that the ticket was issued
subject to the conditions printed on the back. One of those condi-
tions was that the company incurred no liability for' any damage
which the luggage might sustain. The vessel was wrecked by the
fault of the company’s servants, and the plaintiff’s baggage was
lost. The plaintiff sued the defendant company for damages. The
ticket was not signed by him, and he stated that he diu not under-
stand the French language, and that the conditions of the ticket had
not been explained to him. It was held that the plaintifl had reason-
able nolice of the conditions, and that it was his cwn fault if he
did not make himself acquainted with them Henderson v
Stevenson (f) was distinguished on the ground that there the ticket
did not clisclose on the face of it that there were any conditions on
the back, and the plaintiff had no notice of any such conditions. As
to the absence of the plaintiff’s signatute, it Was held that the clause
requiring the passenger’s signature was inserted for the benefit of
the company, and that they might waive it if they thought fit. The
decision seems also to imply that a Irench company is entitled to
assume that persons taking first-class passages either know French
endugh to read their tickets or, if they do not ask for a translation at
the timé,” are willing t0 accept the contents without ingdiry. This
seemis~Feasthable enough in the particular case. ~ (Juaere, what
presumption is there, if any, as to educated persons, European or
otherwise, in DBritish India being acquainted with any pariicular
language?

Incorporation of prospectus in a policy of assurance.~"
The question of the effect to be given tg the prospectus of a company
which was incorporated by referenté m a policy of life assurance
arose some time ago in a Madras case (g) in connection with the
onus of proof of age of the assured. Tn the course of the judg-
ment, Bhashyam Ayyangar J., said: ¢ As regards the.effect to Le
given to the prospectus as a part bf the contract of insurance, I
think it will have the same effect as if it had been reproduced in
the policy itself, &nd it is quite unnecessary to prove that the pros-
pectus had been read by the assured or that it was specially hrought
to his notice by the company apart from the reference made to 1t
in the policy itself. A policy of insurance being a contract entered
inlo between the insurers and the assured, and the terms of such
contract resting entirely upon the contract itself, and not in the
main or even in part upon the common law ar upon the statute, the
assured, who makes the proposal, enters into the contract, and signs
the policy, has in the very nature of things notice that the policy

() (1875) L.R. 2 Sc. & D. 470  Life Assurance Co. v. Narasimha
(g) Orieniad Government Security Chari (1901) 25 Mad. 183, 205, 206.
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conlaing all the terms and conditions of the contract.” The lcamed
Judge proceeded o cite and rely on Wutkins v. Rymill (4) and the
test there laid down (i) by Sicphen [J.: “ Can it be said lhat the
nature of the transaction was such that the plaintifl might supposc
not unreasonably that the document (handed to him) contained no
terms at all, but was a mere acknowledgmeni of an agrecmenl not
intended to be varied by special tetras?”

4. The communication of a proposal is complete
Communic a tion When it comes Lo the knowledge of the
when complete, person to whom it is made.

The cominunication of an acceptance is complete,—

as against the proposer, when it is put in a'course of
iransmission to him, so as to be out of the power of the
acceptor;

as against the acceptor, when it coines to the knowledge
oi the proposer.

The comimunication of o revocation is complete,~—

as against the person who makes il, when it is put
info a course of transmission to the person Lo whom it is
made, so as to be out of the power of the person who
makes it;

as against the person to whom it is made, when it
comes to his knowledge.

Tllustrations

(a) A. proposes, by letter, to sell a house to 13, at a ceilain price.
The communication of the proposal is complete when DB. receivew
the letter. .
(b) B. accepts A.’s proposal by a letter sent by post.
The communication of the acceptance is compleie,—
as against A., when the letter is posted;
as against B., when the letter is received hy A.
(c) A. revokes his proposal by telcgram.
The revocation is completd as against A., when the telegram is
despaiched,
" It is complete as against B. when B. receives it. *
B. 1evokes his acceptance by telegram. B.’s icvocativn 15 complete
a> against B. when the telegram is dispatched, and as agaikst A.
when it reaches him,

-
>

This section is really in the nalure of an interpretation clause
to s. 5 and might, perhaps, have more conveniently followed it.

Agreement between parties at a distance~~No difficulty
arises on ¢he first paragraph (j). Whether a proposal has or has

(k) 10 Q.B.D, 178, -swnmary manner, as hy telegraph,
() Ibid., at p, 189, may raise doubt as what, according
(7} Trausactions conduycted in a to the usual course of business, the
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not come to the knowledge of the person to whom it was made is
purely a question of facl. The rest of the scclion is intended, as
~hown by the illustrations, to meet the questions raised by the for-
mation of agreemenis beiween parties al a distance. It has done
this, as regards acceplance by enacting (in combination with s. §)
that for a certain tune—-namely, while the acceptance is on its way—

the receiver shall be bound and the sender not. The proposal ’

becomes a _promise before it is certain that there i$ any con51derat1on
for_it. This can be regarded only as a deliberate and rather large

de Qaﬂm,_fqz_ reasons of convenience, from the common on_law rule +

which requires the promise and the cdnsiderafion 1o be euuultang_._c_)_g:_
No such departure has been found necessary in England The case
of an acceptance being “ pit in a course of {ransmission to” the
proposer, but failing to reach him, is not expressly dealt with. It
seems to result from the language of the second paragraph thal the

proposer 1uusl be deemed 1o have lccewcd lhc acceptance at thcﬁ

moment when it was deg_p_af,pj_md_g_g“aq fo_hee ™ out of the power of
the acceptor,C-and that accordingly it becomes a promise on which
the acceplor can unless some further reason can be found why
it should not.¥"If {he constderation on tht ac ? ol
promisc but pérformance—for example, the sale of goods despatched
at the proposer’s request without previous negotiation——the failure
of consideration may supply such a reason in the case proposecd.
The Act ceriainly docs nnt say ghat the intending purchaser must
be deemed to have received goods which have never arrived; it says
at most that he must be deemed to have been aware of their despatch.
But if the,consideration on ihe acceptor’s parl was_a promige, it
- would seem that the proposer cannot say he has not received that
consxderat:on for he cannot say that the acceplance has not been
communicated to him, and there is ng_difference between having
the communication of g promise and having the promise itself.

Consequently, where the agreement is in mutual promises,
a_binding contrac €ars 10 be formed by a leiter of acceptance

N 8 WL et

of _an acceptance within a p1escr1bec1 time, or in due courqe, Qr
unless the acCeptot Sends a revocation as provided Tor, By the latter
part of the section and explained by illustration (¢). This lasi
qualification is probably, though not certainly, a departure from
English law. Aparl from the question of a poss1ble revocalion, the
total result, on the words of the Act, is in accordance with the
existing English authorities. Those authorities, however, arc of
later date than our Act, and in 1872 the current of opinion was
rather the other way. It seems uncertain whether the framers of

communication implied. Such ques- '(1929) 56 Cal. 118; 32 C.W.N.
tions arc really of construction—e.g., 1101; A.I.R. 1929 Cal, 97; 117 L.C.
Rudha Ranta Dass v. Baerlein Bros 540,

\






